Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



) 



/ 




t 



SELECT GASES 




BBPOBTED IN 



THE SEVEJIAL COURTS 



OF THE 



UNITED STATES AND GREAT BRITAIN, 



HT THE TEABS 



1845, 1846 MD 1847. 






//,;::. t: 






SOME ENTIRE, BUT MOSTLT IN A CONDENSED FOEBt 

BT 

ASA KINNE. 



(^ 



VOLUME YII, 



NEW YORK: 
CORNISH, LA14P0RT <fc CO, PUBLISHERS, 

Ko. 8 PABE PLACE. 
1852. 



" / 



•kV 






\ 




iK 



K ^^^£ 



Erisbxd, according to Act of Congress^ in the year 1847, 

By ASA KINHf^ 

In the Cl6rid» Office of ihe Dktrict Court of the Uuted Sia4efl» for. th/ft Southern 

.District of New York. 



FFB 1 5 1917 



■ ■■ «■■■■ 



■ I^PB"1W 



» / * 



/ / 



. KmiE'S LA¥ COMPENDIUM. 



FOR 1847. 



\ ■ ACCEPTANCE. 

In an action by endorsee of a bill of exchange, gome of the defend- 
ants pleaded that they did not accept. It was proved that all the 
defendants were partners, and that one of them, who had suffered 
iuda^ment by default, had accepted the bill in the name of the firm, 
m fraud of the partnership, and not for partnership purposes. Heldf 
that such proof, without evidence of knowledge on the part of th© 
plaintiff, did not, under this issue, oblige plaintiff to prove the circum- 
stances under which the bill was endorsed to him. — Musgravev.Vrake^ 
et als.y 5 Queen's Bench R., p. 185.(1846.) 

( Atherton, contra, cited. Heath v. Samson, 2 Bam. Sf Aaolph, 291 ; Jones V, 
Corbett, 2 Queen's Bench, 828; Bingham v. Stouley, 2 Queen- s Bench, 117. 

Lord Denman, C. J., cited Mills v. Barber, 1 Af . ^ W., 425 ; iS. C, Tyr, 
if G, 835, and cases there cited ; Whitaker v. Edmonds f 1 A* ^ E» 638 ; i5. O. 
at N. P. Moody fy Rob. 366.) 

ACCIDENT BY STEAM ENGrNE, 

The owner of land on the shore of a stream or lake, or adjoining 
the tract of a railroad may lawfully build thereon, though the situation 
be one of exposure and hazard ; and he is nevertheless entitled to 
•protection against the negligent acts of persons lawfully passing the 
same with vessels or carnages propelled by steam engines, by which 
such buildings are set on fire. — Cooky. The Champlain Transportation 
Co. I Denios R., p. 91, (1846.) 

ACCIDENTAL FIRE— CONTRACT. 

Where the terms of sale of personal property are agreed on, and 
the bargain is struck, and every thing the seller has to do with the 



a ACTION ON PENAL STATUTE.-^ADMlNJSTRATOlt. 

goods is complete, the contra^ct of sale becomes absolute, without' 
actual payment or delivery, and the property in the goods is in the 
buyer ; and if the^ are destroyed by accidental fire he must bear the 
loss. — Wing V. Clark, etal,, 24 Maine R,,p, 366. (1846,) 

iAbhott^ cited Comyn on Cont 135 ; 2 Kent i92; Vale v. Bayle, Cowp. 294 . 
Ming V. Merede^, 2 Campt 639 ; Cook v. LudUno^ 2 New R., 119 ; Brown t 
Hodg8cn^ 2 Camp. 36; Bloxham v. Sanders, 4 Bam. fy Cress. 941.^ 

ACTI(»^ ON PENAL STATUTE. 

Where a penalty is prescribed for an omission to perform a 
particular duty, enjoined upon ^ class of public officers, the offence is 
m its nature several, and each offender must be prosecuted sepa- 
rately. — Marsh, etal., v. Shute, et ah, 1 Denio's R.,p. 230. (1846.) 

(BcARDSLET, J. cltedEAjD. on Penal Stat. 66 to 71*, 1 Chit. PI. 7 Amer. ed. 
96r; Bamard v. Gostling, 2 East, 569 ; iS. C. in error, 1 New Rep., 245 ; Rex 
¥. Atkinson 2 Ld. Raym. 1248 ; Rex v. Weston, 2 Strange 623; Rjex ▼. JBleas-^ 
dak, 4 Dwm If East, 809; Patfidge v. Naykrp^ Cro. Eliz. 480; Warren ▼. 
JkoHUle, 5 Cowen, 678.) 

Al>MINISTRATOR. / 

m * 

Jkn adottikis&ator cannot become the purchaser of real estate, 
dkectly os indirectly, at a sale made by himself in pursuance of an 
•Kflbr of the Orphans' Court. — Ckronisier ▼.' Bushey, 7 Watts <^ Ser- 
gnm^^a R^rjK 152. (1845.) 

fSftvmsSr Smyser cited 2 J^arf.^53; 5 Johns:, 42; 13 Johns., 220—222 ; 
6 Feat. Jim., 625 ; 5 Watts, 304 ; 1 Peters' C. C. Rep., 37 ; 10 Fez., 385 ; 
ijifadu Ckm., 91, 93; 1 Page, 393; 3 Pagt, 178 ; S^/oAfw. Ch„ 256; 13 
F(a,„ 600—695; 12 Vez., 355; 4 J^en^ 438; 1 Jacobs, 418; 1 Afad. CJL 
Rep., 148; 5 Mad. Ck. Rep., 62; 4 PAi7. Ev., 88; 2 Fafe«, 117,; 4 Binn., 
4al ai?tfiA.. 589; lAshm. Rep., 307.> 

One administrator, in no wise assenting thereto, is not liable for the 
consequences of the negligence or misconduct of a co-administrator. 
'-^Gardiner, et al. v. Hardey, et aJ., 12 Grill 6f Johnson R,, p, 365. ( 1845.) 

An adtninistrator de bonis non can only recover from the personal 
xepresentative of the deceased executor or administrator, such chattels 
OT, personal estate of the testator or intestate,, as remain in specie, and 
has BO right to call him to account for any part of the estate wasted 
er converted by the deceased executor or administrator. — Smith v. 
etLTtere, 1 Richardson^s Eq. R., p. 123. (1845.) 

/ 

When an administrator is removed from office, he cannot regularly 
sue out execution in his own name upon a judgment recovered by 
ksm aa administrator. 

If an adrainistralor,. after removal from the administration, collects 



tt^oney recoverei) by htm as administrfteor, it is money had and 
receiyed to the use of the administrator de iMMwnanf who may stie the 
forrner administrator in assumpsit.^ 5ii^/^ v. Gam, 7 Akbanu^ ^nP^ 

478, (184^.) 

Wmt ot Error M the Okeuit Cowt cfLtwnd»* 

AssuMPsrY, by Salter, as the administrator de honuf nom of otie 
Speight, against Cain, for money had and received. 
■■ At the trial, it was shown that the defendant had been an admini^* 
Irater of the same estate now represented by the plaintiff, and, as 
such, had recovered a judgment against one of the debtors of that 
estate ; that subsequently, be was discharged from the admitiisfration| 
and the plaintifT was appointed administrator de hoHut n0» after th^ 
defendant's discharge ; and afVer the plain tiff's appointment, the former 
received the snm sued for in this action, on tho judgment recovered 
in his name. On this proof, the Court charged the Jtury, that the 
plaintiff was not entitled to recover,, as the defendant wawonly lial»lo 
On his administration bond, or in chancery. 

It was a part of the proof, that the de^sndant exhibited /an fficcoont 
to the proper court previous to his discharge, by which he was indebt^ 
ed to the estate, in the sum uf $200,28, for which a decree was reii* 
dered in favor of the plaintiff, in right of bts wife, aa the widow of 
the intestate. 

The plaintiff excepted to this charge, and now assigns it a»erBor» 

Judjo^e, lor the plaintiff in error, cited Clay's Digest 221, sec* 4. 
Forney, contra, insisted — 

1. That debts due to an intestate are required to be inventeriecF^ 
and therefore the defernlant was liable on his settlement with the 
proper Court, and if no exceptions were taken there to his acconnte 
the plaintiff is not entitled to sue anywhere. 

2. Under no circumstances can an administrator debonigntmt main^ 
tain assumpsit against a former administrator ; nor any suit whatever, 
without a decree of the Orphans' or Chancery Court, ascertaining 9 
balance in his hands.— 2 Lomax on Exec, 307, 31:tJ, 213, 214, 627; 
Tappan v. Cain^ \2 Johns., 120; People v. Bameg, 12^ Wen,, M2$ 
Dawes v. Boy Hon, 9 Mass., 337 ; Selectmen of Boston v. Boston, 4 
Mass,. 3 1 SI; Stone v. Stone, 6 Mass, 390 ; Moore v. WaUeft^ heirs, % 
Mar.^ 488 ; Ordinary v. Williams^ 1 iV. <$• McC, 587 ; Ordinary v. 
Brown, 2 N. Sf McC, 213; Coleman v. McMurdo, 6 Rand., 51 ; 2 
St wart, 466 ; 2 6\ <^ P., 70 ; 3 S. Sr P., 203, 348 ; 5 fif. 4- P., 157; 
a Porter '^28. 580 ; 7 Porter, 272 ; 8 Porter, 344 ; 3 Aid. N. 81 674. 

GoLDTHWAiTE J. — There is no questicTi now as to the general prin- 
ciple, on which the defendant so strongly relies, and to which he citee 
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fto many authorities, but that is not involved in .ne present case. An 
adrainistrator is certainly not responsible, except in the manner pointed 
out by statute, (Clay's Digest,) to a subsequent administrator, fox 
moneys which have been collected by himi^ virtute officii. But the case 
is widely different, when after his discharge, or after the revocation 
of his authority, either ditectly by its abrogation, or by the appoint- 
ment of another in his stead, he intermeddles with affairs of the 
estate, and under pretence of the authority which has been revoked, 
he collects moneys which are due the estate. The reduction of the 
demand against the debtor of the estate to judgment, did not change 
the nature of the debt, so as to invest the defendant with an individual 
right to it. The debt itself remained an offset of the estate, and 
after the defendant's discharge from the administration, he could not 
legally control the execution. This is fully shown by the case of 
Turner v. Dames^ 2 Saund.^ 137. There, Davies as the administrator 
©f one Spicer, had sued Turner in trover, and recovered judgment 
Afterwards, his grant of administration was revoked, and the admin- 
istration committed to one John Spicer. Davies, after this revocation, 
sued out execution, and Turner brought audita querela, and had judg- 
ment to quash it, on the ground that Davies' authority was gone. 
Whether, at common law, an administrator de bonis non could have the 
benefit of a judgment obtained by a previous administrator, is not 
iiecessary to be examined, as we have a statute upon the subject. 

By that, it is provided, that when any suit may have been com- 
menced on behalf of, or against the personal representatives of any 
testator, or intestate, the same may be prosecuted by, or against any 
person, &c., who may afterwards succeed to the administration, &c., 
such person or persons, may at any time be made parties, on motion, 
and the cause shall proceed in the same manner, and judgment thereon 
be, in all respects, as effectual as if the same were prosecuted by oi 
against the parties originally named. When any personal represen 
tative or guardian shall be displaced, all moneys due to h^im or her in 
8uch right, by executiofi or otherwise, shall be paid to his or her suc- 
cessor. (Clay's Dig., 227, sec. 30.) It is scarcely possible that lan- 
guage can be more full or explicit, to transfer all rights, whether in 
9uits pending, or to judgments recovered to a succeeding administra- 
tor. When, therefore, after his removal, the defendant received this 
money, it was an unlawful act, and the right to receive il being vested 
by the grant of administration de bonis non, in the plaintiff, it was so 
much received to his use. 

Upon this view the error of the charge is apparent. 

Judgment reversed and cause remanded. 

Where the day appointed ft>r an administrator's sale is rainy and 
inclement, and but few persons appear and bid, and the bids do not 
exceed half the actual value o; the property, it is the duty of the 
administrator to adjourn the sale. 



ADVANCEMENT. AGENT. 9 

An administrator cannot become the purchaser at a sai'e marie by 
him as administrator ; and where an administrator procured his brother- 
in-law to become the purchaser, and immediately afterwards took a 
conveyance of the premises so purchased, from his brother-in-law, the 
Bale was set aside, the deeds ordered to be delivered up to be can- 
celed, and a re- sale ordered. — Betmbien v. Poupard, 1 Harrington's 
Ck.R,,p.206. (1845.) 

(The Chancellor, cited Swayze ei Ux,, 12 Peters, 11 ; Harl v. Ten 
Eyck, 2 J. a R., 62. 

ADVANCEMENT. 

A person invested certain moneys in a savings-bank and in a private 
bank, in the name of his wife's nephew : — Held, under the rircum- 
staTices of the case, that the moneys were intended for the advance- 
ment of the nephew ; and upon the death of the nephew intestate 
during his minority, the moneys so invested were decreed to be paid 
to his administrator. — Currant v. Jago, 1 Gollyer's R.fp, 261. (1845.) 

AGENT. 

An agent employed to purchase for another, whether he be actually 
or constructively an agent, cannot purchase for himself, but is a trus- 
tee for his employer. — Church et al. v. Sterling et fit/., 16 Connecticut 
R., p. 3S8. (18*45.) 

(Church J., cited East-India Company v. Htnchman, 1 Ves, Jr„ 289; 
Massy v. Davis, 1 Ves. Jr., 317 ; Campbell y Penn's Life Ins. Co-, 2 tVliart, 
64 ; Bartholomew v. Leach, 7 Watts, 472 ; Ringo v. Bmns, et al., Ij) Peters^ 
269; 2 Cromp. fy Mees., 139 ; iStory on Agency Sec, 211 ; Banks v. Juddhf ^ 
8 Conn. JR., 145 ; Johnson v. Blackman, 11 Conn. R., 342.) 

Where a party employed as agent, agrees with a third person to do 
an act on behalf of his principal, but has no authority to bind the 
principal in that respect, the agent is personally liable to such third 
person for breach of the engagement, if the latter did not know of 
the' want of authority. — Jones v. Downmann, 4 Queen^s Bench /?., p, 
235. (1|45.) 

An agent is responsible for any damage that may result from his 
neglect of diity. — Kirhy \. Armistead, 11 Robinson^s La, R., p. 81. 
a846.) 

(Simon J., cited Civil code arts., 2971, 2972, 2973; 7 MarU, 464; 4 La., 
28 ; 2 Roh. 103.) 

An agent cannot bind his principal by writing under seal, unless he 
act by virtue of an authority under seal, and no previous parol asseni 



t AHENT. 

or aubsequent parol adopting will audtain Uia act of the agent— B^J 
V. Dodson, 5 Humphrey* i fi,,^. 37. (1845.) 

D^bt on a bill single. Plea, non eU fuctum. Defendant prov.e^i, 
that Oliver Dodson signed his name to the bill single. 

The plaintiff proved that the defendant had given verbal authoiitjr 
io Oliver Dodson to sign his nanae. He also proved, that plaintiff sakl 
to defendant, •• I have sued you," to which defendant replied, '* Yea^ 
you sued me, and the note is a just one ; and if you had called on 
me for the money by installments, I would have paid you, as you have 
sued me I will not." 

Verdict and judgment for defendant, and an appeal. 

Per curiam. Let the judgment be affirmed, on the authority of 
uaaes adjudged. — 1 Hum-^ 113 j I Yerger, 26, 31. 

Where an agetit, to whom a note as such agent, is made payabJei, 
intrusts it to an attorney for collectioB, who fraudulently transfers the 
note to a Bank, which collects the money, the agent cannot maintaaft 
fia action for money had and received to his use, against the BanJL 
The law will not raise an implied promise, except in favor of the 
owner of the money. — Branch Bank at Montgomery v. Sydnor, 7 
Alabama R., p. 30S. (1845.) 

Error to the Cireuit Court of Montgomery. 

Assumpsit by the defendant against the plaintiff in error. Tt 
appears, by a bill of exceptions that the plaintiff below, as the agent 
or MeCargo, sold certain lands to Tod Robinson, taking from him 
two promissfiry notes payable to himself as agent, of McCargo, each for 
1(666 33, which notes were endorsed by William Robinson. These 
notes the plaintiff put in the hands of Alanson Hardy for collection, 
taking from him a receipt, by which he promised to collect the notes 
«nd account for the money or return the notes, either to the plaintiff 
or McCargo. It further appeared in evidence, that the endorsement 
of William Robinson was erased, and the endorsement of the plaintiff 
/orged, and other endorsements made thereon, and that the notes in 
that condition were by Hardy delivered to the Bank in payment of 
his own debts. It further appeared, that the executors of Tod 
Robinscm had paid the notes to the Bank. ^ 

The Court decided that the action could be maintained by the 
agent for the money, to which the defendant excepted. This is the 
only error brought to the notice of this Court. 

Ehnore, for the plaintiff in error, argued that the action could npt 
be maintained by the agent against the Bank. He admitted that an 
artion could have been maintained by him against Tod R9biii8on, on 
|he express promise. He insisted that the doctrine was, that an 



agent could not 8«iie unless there was an exprasa prom^e to htm ts 
such, or unless he had an interest in the 8uhj.ect matter of the sutu 
He cited 1 CkUty'9 PI 1,8; 10 Bam. ^ Oras., 671 ; 4 Bam. k AJi-, 
437; 4 Barn. SfCres».,6^4i 10 Wend., 156; 11 Johns., 23; 1 Cmmpi^ 

337 ; 6 Johns. 94 ; 10 Jchns.^ 388 ; 4 Taunt, 1 ; 6 Taunt^ 66. 

« 
HaynCf contra, maintaiKed that either the principal or agent might 
sue. That the fact that the note had heen improperly* cmlected by 
the Bank, did not vary the case. He cited Caioper, 805; Paley^ 
Agency, 259; 8*Oo»»., 60; S Mass., 103; 4 Yergery2^', Chitiy on 
Bills. 144; 8 Taunt., lU. 

Ormond, J. — The only question presented upon the record is, 
whether the action can be maintained by the agent upon an implied 
promise. It is clear that the Bank has no title to the money, which 
belongs to McCargo, and it is not shown that the agent has any into? est 
xH it, or that he is in any way liable to the plaintiff for it ; nor is there any 
privity of contract between the Bank and the agent; the former 
having obtained the note on which the money was collected, not from 
the agent but from an attorney, to whom the agent entrusted it for 
collection. Under these circumstances, we are of the opinion that a 
promise cannot be implied to pay the agent. 

An agent cannot sue in his own name, unless upon an express 
promise to him : Piggott v. Thompson, 3 Bos. 4* PuU., 146, and this 
principle may be said to be universally acknowledged. The tiote upon 
which this money was collected, having been made payable to. the 
defendant in error, as the agent of McCargo, he could doubtless faave 
maintained an action upon it in hik own name, as there was an 
express pi'omise to him. This action is upon the promise which tbe 
law implies from the Bank, who has no right to the money, to pay it 
to the true owner. That is not the defendant in error, he was a mer^ 
agent for collecting it, and does not appear to have had any interest 
whatever in it. He has, therefore, not the legal title to the money ». 
and it is only in favor of the legal title that the law raises a proniise to 
pay ; that is, unless it is the money of the plaintiff, it is not received 
to his use ; which is the theory upon which the action for money bad 
and received is maintainable. This is the doctrine of the text boi^, 
sustained by adjudged cases. 

Thus, where A. had sued upon a bill of exchange as the trustee of 
anothery^- and the attorney had received a sum of money which A. 
brought an action to recover ; upon proof that he was a mere agent, 
without interest, it was held he could not maintain an action for 
money had, and received to his use. — Clark v. Dignmn, 3 itf. ^T W^*^ 
478 ; see also Middleham v. Eiche, 3 M. 4- W., 407 ; RandaU v. Bak, 
1 M. Sf S., 714 ; Harding v. Hall, 10 M. Sr W., 42; Smithy. Goddard. 
3 B. ^ P., 466 ; Brovm on Actions at Law, 522. 

The case of Stevenson v. Mortimer ^ Qnop., 805, cited to establish the 
contrary doctrine, is a mere dictum. The action there waB by tiie 



• AGENT ACTING IN HIS OWN NAME, ETC. 

principal, and it was contended, that as the fees were unlawfully 
extorted from the agent, the master of a ship belonging to the plain- 
tiff, that he alone could maintain the action. The Court held the 
action well brought by the principal, on whose account the money had 
been illegally extorted and paid, and adde^ that either the principal, 
or agent might maintain the action. It is obvious the question was 
not presented, or necessary to be decided. If, however, it was, it i 
opposed by the entire current of authorities in England and the 
United States. 

Let the judgment be reversed and the case remanded. 

AGENT— ACTING IN HIS OWN NAME. 

Where an agent acts in his own name, he binds himself and not 
hts principal. — Bank of Rochester v. Monteath, 1 Demo's R,, p, 402. 
(1846.) 

(Bronson, C. J. cited Pentzv. Stanton, 10 Wend., 271 ; Thomas y. Bishop^ 
2 Str. 955 ; Barlow v. Bishop, 1 East, 432 ; 3 Esp, /?., 266. 5^. C; Leadhittei 
V. Farrow, 5 Mauh ^ Selw. 345; Stockpole v. Arnold, 11 Mass. 27; Allen v 
Coit, 6 Pill, 318 ; Chitty on Bills, 32—1, ed. of '42.) ' 

AGENT— POWER TO GIVE NOTES. 

If an incorporated manufacturing company, by their agent, draw a 
oill upon their treasurer,* and endorse the same, a demand upon him, 
and his refusal to make payment, have the effect against the company, 
in order to charge them as endorsers, of both demand and notice. — 
Commercial Bank v» St. Croix Mantifacturing Co,, 23 Maine R,, p, 280. 
(1845.) 

AGREEMENT. 

Executed covenants and agreements, founded upon argood or mer- 
itorious consideration, are upheld and enforced specifically in a court 
of equity. Collateral consanguinity is not a meritorious considera- 
tion* — Hayes v. Kershow, 1 Sandford^s Ch, R., p, 258. (1846.) 

(The Assistant Vice-Chancellor cited Edtcardsv, Jones, 1 M* ^ C, 
226; Meeky. Kettlewell, 1 Hare, 464; on appeal, 1 Phillips, 342; Bu ford's 
Bein v. McKee, 1 Dana, 107.) 

An agreement between two persons, who are desirous of purcha 
sing an estate advertised for sale by auction, that one of them shall 
not bid against the other, is not illegal. — Gallon v. Emuss., 1 Collyer*» 
R.,p.2i3. (1845.) ^ 

Where an agreement has been commenced by letter, but in the 
course of the treaty an offer, made by letter, has been verbally re- 
jected : — Held^ that the party who has made the offer is relieved from 
his 11 abiflity unless he consent to renew the treaty. The party who has 



AUREEMENT POWER TO RESCIND. 9 

f ejected the offer cannot afterwards at his own option, convert the same 
offer into an agreement by acceptance, without a renewed offer from 
the other party. — Sheffield Canal Co. v. Sheffield 6f Rotkerham Rail" 
way Co,, 3 Railway Cases,p, 121. (1846.) 

AGREEMJ:NT— POWER TO RESCIND. 

The measure of damages against a party who has employed another 
to do certain mechanical wcMjk at a price agreed upon, and who has 
countermanded his directions and forbidden the further execution nf 
the work, after it had been commenced, is not the whole amount 
agreed to be paid, but a just recompense for such injury as the party 
employed has sustained on account of the breach of the agreement. 
The party so employed has no right to proceed with the work after 
such countermand. — Clark v. Marsiglia, 1 Demo's R,,p. 317. (1846.) 

Error from the New York common pleas. 

Marsiglia sued Clark in the court below in assumpsit, for work, 
labor, and materials, in cleaning, repairing, and improving sundry 
paintings belonging to* the defendant. The defendant pleaded non 
assumpsit. 

The plaintiff proved that a number of paintings were delivered to 
him by the defendant to clean and repair, at certain prices for each. 
They were delivered upon two occasions. As to the first parcel, for 
^the repairing of which the price was seventy-five dollars, no defence 
was offered. In respect to the other, for which the plaintiff charged one 
hundred and fifty-six dollars, the defendant gave evidence tending to 
show that after the plaintiff had commenced work upon them, he 
desired him not to go on, as he concluded not to have the work done. 
The plaintiff; notwithstanding, finished the cleaning and repairing the 
pictures, and claimed to recover for doing the whole, and for the 
materials furnished, insisting that the defendant had no right to coun 
termand the order which he had given. The defendant's counsel 
requested the court to charge that he had the right to countermand 
his instructions for the work, and that the plaintiff could not recover 
for work done after such countermand. 

The court declined to charge as requested, but, on the contrary, 
instructed the jury that inasmuch as the plaintiff had commenced the 
work before the order was revoked, he had a right to finish it, and 
recover the whole value of his labor and for the materials furnished. 

The jury found their verdict accordingly, and the defen'^ant^s 
counsel excepted. Judgment was rendered upon the verdict. 

Kirkland, for plaintiff in error, afler stating the point, was stopped 
by the Court. 

Taher^ for the defendant in error. — By the contract between these 
patties, the plaintiff acquired possession of these pictures, and a right 
to use his labor and materials upon them, and a lien upon them for 



10 A<»l»MBIfT7— POWCR TO KESCIND. 

payment He could not be divested of these rights except by his owr 
consent. This case differs from those where a party is m a situation 
in which he may violate a contract by refusing to perform a stipula 
tion which is indispensable to enable the other party to go on. In such 
cases, the contract is necessarily broken up and the Court can do no 
more than to compel the payment of such damages as are appropriate 
to the breach. Here the defendant had not the physical right to violate 
his contract, and not having the legal or moral right to do it, it cannot 
be done. # 

Per Curiam. The question does not arise as to the rig^t of the 
defendant below to take away these pictures, upon which the plain- 
tiff had performed some labor, without payment for what he ha^ 
done, and his damage for the violation of the contract, and upon that 
point we express no opinion. The plaintiff was allowed to recover aa 
though there had been no countermand of the order ; and in this the 
court erred. The defendant, by requiring the plaintiff to stop work 
upon the paintings violated bis contract, and thereby incurred a 
liability to pay such damages as the plaintiff should sustain. Such 
damages would include a recompense for the labor done and materi- 
als used, and such further sum in damages as might, upon legal prin- 
ciples, be assessed for the breach of the contract: but the plaintiff 
faaii no right, by obstinately persisting in the work, to make the pen- 
alty upon the defendant greater than it would otherwise have been. 

To hold that one who employs another to do a piece of work is 
bound to suffer it to be done at all events, would sometimes lead to 
great injustice. A man may hire another to labor for a year; and 
within the y^ar his situation may be such as to render the work 
entirely useless to him. The party employed cannot persist ia 
working, though he is entitled to the damages consequent upon his 
disappointment. So if one hires another to build a house, and subse- 
quent events put it out of his power to pay for it, it is commendable 
in him to stop the work, and pay for what has been done, and the 
damages sustained by the contractor. He may be under a necessity 
to change his residence ; but upon the rule contended for, he would 
be obliged to have a house which he did not need and could not use. 
In all such cases, the just claims oif the party employed are satisfied 
when he is fully recompensed for his part performance, and indemni- 
fied for his lossxin respect to the part left unexecuted ; and to persist 
ill accumulating a larger demand is not consistent with good faith 
towards the employer. The judgment must be reversed, and a ventM 

de novo awarded* 

Judgment reversed. 

AGREEMENT— SUCCESSION. 

One who has managed all the business of a succession, under an 
agreement by which a third person consented to become the security 
of the plaintiff as administratrix, on the condition of her trusting the 
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whole management of the estate to the former, will be allowed the 
usual commissions of an administrator, as an offset, jpro tanto, against - 
any claim by the plaintiff for a sum coming to her, as the widow of 
the deceased, from the succession. — Ball v. Hodge, et aL, 11 Robinson's 
La. R., p. 390. (1846.) 

AGREEMENT TO PAY WITHOUT AFFIXING TIME. 

A promise to pay, without designating any time, imposes a present 
duty, and the statute of limitations begins to run immediately. — Oipen 
▼. Henderson, 7 Alabama R., p. 641. (1845.) 

( Walker^ cited Mardia^ Admrs. y. Shackelford, 4 Ala. 506 ; KavoMOugh 
Admrs. v. Wttdon, 1 Ala. 231 ; Maury's Admrs. r. Mason's Admrs.<, 8 Porter ^ 
919 ; Murray v. Coster, 20 Ji^vns. R., 5?6. 

Cooper,, contra, cited WeUs v. Fisk, 3 Pick^ 74 ; Saxion v. Ckamberlam, 6 
Pick. 436 ; Famham v. Brooks, 9 Pick. 212 ; Lewis y. Stafford^ 4 Bibb, 321 ; 
Mass. Twm. P. Co. v. Field, 3 Mass. 201. 

Collier, C. J. cited Mardial* Admrs. y. Shackelford^ 4 Ala. 498; Johnson 
^. Johnson, 5 Ala. 90.) 

ALIMONY. 

Alimony will be decreed against a husband, who has the means of 
•upporting his wife, although he has no yisible property, or fixed and 
permanent income. — Prince v. Prijtce^ 1 Richardson's JEq. jB., 282. 
(1846.) 

(The Chancellor cited Cooke v. Cooke, 2 PhUim. 44 — '5^ HawkesY. 
Hawkes, 1 Hagg. EccL R. 526.) 

AMENDMENT. 

Where leaye is giyen to amend an answer, a new answer with the 
amendments added must be made, filed, and copy senred, or the origi- 
nal answer withdrawn by leave of the court, and the amendments 
added, or the amendments must refer to the portions of the aiJswer on 
file, intended to be amended, and^specifying their nature and applica- 
tion, — Mason ^ Prttchette v. Detroit City Bank, 1 Harrington's Ch. R , 
p. 222, (1645.) 

(Romeyn cited 1 Hoffm. Pr., 240, 290, 292.) 

ARREST— PRIVILEGE PROM. 

A solicitor who is proceeding to court to attend his professional 
business there pending, is privileged from arrest. — Attorney-General r 
Leather Sellers' Co., 7 Heaven's R.,p. 157. (1846.) 
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A suitor in Chancery is privileged from arrest on bail process, 
whilst attending a reference before the Master during vacation. 

Where a witness or party attending a Court of Justice is arrested 
by process frjim another court, either the court whose proceedings 
have been interrupted, or the court under whose process the arrest is 
made, may interfere for his discharge. — Vincent v. Waison, 1 Rich' 
ardsm's R.^p^ 194. (1845.) 

Before Frost, J. at Chambers, Charleston, July, 1844. 
The report of his Honor is as follows : 

' This 18 an application to discharge from custody Dunham Watson, 
who has been arrested under bail process at the suit of H. E. Vin- 
cent, Jr. 

A suit in Equity was pending in Charleston District, in which the 
applicant was complainant, and Hugh E. Vincent and son were de- 
fendants. By an order in the cause, it had been referred to one of 
the Masters of that Court to take an account between the parties. 
The applicant came to Charleston to prosecute this account. Refer- 
ences were held on the 15th, 16th, and 17th days of this month, and 
it seems they are not yet chised. At the reference on the 16th, the 
applicant was interrogated on oath, respecting several items of set 
off, claimed by the defendants. Among them was a warch, charged 
by the defendants to complainant, which he swore had not been pur- 
chased of H. E. Vincent & Son, but of H. E. Vincent, Jr. ^^' here- 
upon that and some other items of the set off, it is insisted in behalf 
of the respondent, were discontinued ; and the bail writ in this case 
issued for the price of the watch, under which the applicant was 
^arrested on the IGth inst. In the view taken of this case, it is unne- 
cessary to decide whether it is competent for H. E. Vincent & Son 
to discontinue or withdraw, in wliole or in part, a claim of set off in 
due form, put in issue in the suit in Chancery; or whether, if.it is 
competent for Vincent & Son to discontinue, their acts amount to a 
discontinuance ; or if the bail writ in this case was improperly issued, 
as being for a cause of action pending and litigated in the Court of 
Ohancery, whether the Court of Chancery is not the proper jurisdic- 
tion to restrain the irregularity 

On the ground that a party to a suit in Chancery, attending a refer- 
ence before one of the Masters, under an order in the cause, is privi- 
leged from arrest, the applicant must be discharged from custody. 
Parties, as well as witnesses, are protected by Courts of Justice, and 
privileged from arrest during the necessary time consumed by them 
in going to the place where their attendance is required — in staying 
there for the purposes of such attendance — and returning from the 
place. A reasonable time is allowed to the parties, as to witnesses, 
for going and returning ; and in making this allowance *^the courts 
have not been nice in scanning the privilege, but have given it a large 
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and liberal construction/ 1 TidcTs Prac., 196. Thus a plaintiff who 
was attending from day to day at the sittings, in expectation of his 
cause being tried, was held to be privileged from arrest, whilst wait- 
ing at a coffee-house in the vicimty of the Court, before the actual 
day of trial.— 11 Easl, 439. 

** A witness in the Court of E.xchequer, living in the country and 
coining up to London to be examined, and on other business, in the 
interval between the day on which he had been examined and tiiat 
appointed for his further examination, was taken by the Sergeant at 
Arms, on process out of the Court of Chancery. The Lord Chan 
cellor said the Court of Chancery was the proper court to apply for 
hib release, and the prisoner was discharged." — 1 Smith's Ch, Prac^ 
389. 

It seems most fit and decorous, in 9uch cases of improper arrest of 
a party or witness, to apply to the court by whose process *' the arrest 
was made, for the discharge of the prisoner." The quotation from 
Smith's Chancery Practice confirms this view; and. in Tidd's Prac- 
tice, 1 vol., 197, it will be found that " if a defendant be arrested by 
quo minus while protected as a suitor, by the privilege of the Common 
Pleas, he may be discharged 'either by that court or the Court of 
Exchequer." 

I cannot doubt that a party to a suit, in Equity, attending before 
one of the Masters, under an order of records in the cause, is pro- 
tected from arrest, as much as if he was attending the court at the 
hearing of the cause. Every argument and consideration which 
would protect a party attending the hearing of bis cause in court, 
would more urgently require his protection before the Master on a 
reference to take testimony or adjust accounts. In this stage of liti- 
gation the decision of the case is most frequently predetermined, and 
th^ advice and information of the parties to the suit indispensable. 
*• It has been determined, that the party to a cause is privileged from 
-an arrest for debt, during his attendance on an arbitration, under an 
order of nisi prius, made on rule of court," " or on the execution of 
a writ of inquiry." 1 Tidd's P/tfc, 197 ; or, " attending thb Insol- 
vent Debtor's Court, or a meeting of Commissioners in Bankruptcy 
m pursuance of a notice." — 1 Phil, Evid., 5. 

The applicant in this case had come to Charleston to attend the 
references before one of the Masters, ordered in a suit in Chancery 
in which he was complainant; and while attending the references, 
continued fcom day to day, he was arrested at the suit of H. E. Vin- 
cent, Jr., under the process stated in the caption of this case. 

It is my opinion that the arrest was illegal. It is therefore ordered, 
th»t the Sheriff of Charleston District do discharge from custody the 
applicant, Dunham Watson, under the arrest made in this case." 

The plaintiff appealed, on the following grounds : 

1. That the privilege of exemotion from airest, does not attach to 
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a suk<ir altendiog a refereBce heW during vacation, under a genentl 
order of reference from the Court of ORaiieery. 

2, That if such privilege does exist, it does not extend to the inter* 
val between the references, but only to actual attendance on auch 
references, and going to and returning from such references. 

3. That relief in such case can only be applied by the Court of 
Chancery f and not by a Court of Common Fleas, or at least not by a 
Judge of that Court at Chambers^ 

Yeadmi^ for the motion. 

The principle on which courts proceed in ordering suitors and wit* 
tiesses to be disdharged, is the contempt committed against their 
authority ; and one amn will not take notice of a contempt to another. 
--4 T. R., 377 ; 7 Com, Dig, 113 ; 1 Brovml. l5 ; Barnes, 200. He 
submitted that a party attending a reference before the Master, is not 
privileged from arrest. 

Hunt, contra. 

Comity requires that one Court of Justice should prevent its offi^ 
cers fnim interfering with suitors attending upon another. In the 
case Exparfe Ferris Pell, Ch, Mss, Dee,, a party in attendance from 
am)ther state, in the Court of Appeals, to hear the argument in bia 
case, {Pell v. Ball,) was held to be privileged from arrest. 

Curia, per Frost, J. tt may bo proper to notice the objections 
made in this case to the judgment of the Court below, and to confirm 
it by additional authorities. 

The arrest was not illegal, because the exemption was a personal 
privilege which the sheriff was not bound to notice, nor could he^ 
know whether the defendant would claim it. Formerly, it was neces'^ 
sary to plead specially the privilege from arrest ; but modern practice 
gives relief on motion.-r-a Blacks, R,, 1190; Cameram v. Lightfrtot. 
The case of Kinder v. Williams^ 4 T R,, 377, does not conflict with 
this decision. The defendant was attending before Commissioners 
of Bankruptcy, when he was arrested by capias from the Sheriff's 
Court, of London. The case waa removed by habeas corpus into the 
King*8 Bench, in order to move for his discharge. The court ex- 
pressed a doubt whether the def(»mdant was privileged ; which haa 
since heen well settled affirmatively.*— 7 Ves,, 312, Exparte King, But 
the motion was refused, on the ground that the process under which 
the defendant was arrested was sued out of another court ; and it 
couirt not vary the caf^e, that the cause was afterwards removed intb 
the Court of King's Bench by the defendant. 

The arrest of one attending as a witness may be a contempt of the 
court, as if made in the face of the court ; 7 Com. Dig,, 113; against 
which the court muHt protect itself. But i) is also a violation rtt the 



protection afforded by law to the witness. Either the eoart whose 
proceedings have been interrupted by the arrest of a witness, or tl;^e 
court under whose process the arrest is made, may interfere for his 
discharge. In 1 Tidd*s Prac, 81, it is shown that an attorney of either 
the King's Bench or Common Pleas, arrested by prucesu from the other 
coctrt is discharged by the court under whose process the arrest is made. 
The rule most consistent with the courtesy due from the courts to each 
other, and with a proper care for the HabiUty of the citizen, is expressed 
in Bours v. Tuckerman, 7 Ji /?., 539. The defendant was attending the 
General Sessions under a recognixance^ when he was arrested by a 
capias from the Supreme Court. The judgment of the Oourt was, 
*• the defendant is privileged from arrest, and as it appears he had no 
opportunity to apply to the Court below to be discharged ; and as this 
Cfouit ought not to suffer its process to be executed in violation of the 
privileges of other courts, the defendant must be discharged from the 
bail bond and arrest/' It is sufficient to refer to 2 Phil. Evid,, by 
Cowen, p. 17, for a collection of American authorities on this subject. 

The motion is refused, 

Richardson, C^Neall^ Evan^ Butlbb, and Warplaw, J. J. con* 
corred* 

ASSAULT. 

Where A. threw a stick, which struck the plaintiff, but it did not 
appear for what purpose the stick was thrown^Held, that it was fair 
to conclude that the stick was thrown for a proper purpose, and that 
the striking of the plaintiff was an RcciSent^-^Aldersan v. Waisttll, 1 
Carrington ^ Kirwan^s R,, p\ 358. (1845.) 

(RoLFE, B. cited Gr\ffln9 v. Parsons, 1 SeL N. P., 26, note ; Bulkr's N* P* 
thajf, 3) p. 1^ 

ASSIGNEE— CONVEYANCE. 

Where a conveyance is absolute, vesting the property in the 
assignee, no express asseot of a cestui que trust is required. The 
relation of trustee and cestui que trust is constituted at once on tbe 
executixm of the deed, and cannot afterwards be revoked except upon 
the express dissent ^f the cestui que truBU—^Su^dam v. DeguindrCt 1 
BarrmgtmCs Ck R., p. 347. (1845.) 

ASSIGNMENT—PARTNERSHIP, 

One partner cannot make a general assignment of the partnership 
effects, to a trustee for the benefit of the creditors of the firm, with- 
out the knowledge of consent of his co-partner, when he is on the 
Bpf.t, and might have been consulted. — Kir by v. Ingersoll, 1 Harring* 
Urn's Ch.R,,p, 172. '1845.) 
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(WallctTy Porter, and Goodtain^ cited Qaw on Partnership, y^ ana note 
I DesBaus., 537 • 4 McCord, 519 ; 5 Cranch, aOO , 4 Day, 438 1 4 Wash Cir^ 
C, iJ., 232 ; 3 Paige, C R., 523 ; 5 Paige R., 30 

Hoivara ana Fraser, contra cited fFatson on Partnership, 67 ; Purson ▼. 
Hooker, J J. R,, 7'J, 71 ; Afi7/« v, Barben, 4 Day,'425 ; Harrison v. Sfcrry, 5 
Cranch, 289 ; Fdt ■«• Hanbury, Covrper, 445 ; Burton v. fVilliams, 5 jBorn. Sf 
<4itt., 3J>5 , Pierson v. Hooker, 3 /. JR., 70; Ly/e« v. Styles, 2 ffcwA. 6'. C, 
5i24 , y^amft v. Durant, 12 Mrwa., 54 ; Pierpont v. Graham, 4 ^cwA. C C, 
2^i*2 ; Mi/Z5 V. Barhor, 4 jDay, 428 ; Robinson v. Crowder, 4 McCords L. R, 
511> ; Egberts v. ffoodf, S Paige JR., 517 ; Goa> on Partnership, 51, 53, 54, 73, 
74, 75, 79 ; Appendix, Taylor's Case, Coll. on Partnership, 216, 217 ; Watson 
on Partnership, 67.) 

ASSIGNMENT WITHOUT CONSIDERATION—CHARGE 

OF FORGERY. 

Where it appeared that T. had accused W. of forging his (T.'s) 
name, to a subscription for a newspaper, and W. had threatened T. 
with a prosecution for slander, and T., in order to settle the matter, 
had assigned to W. a bond and mortgage, upon which there was due 
about the sura of three hundred and thirty-five dollars, and T. after- 
wards filed a bill against W. to have the bond and mortgage re-assign- 
ed. It was held, that the assignment was niiade without consideration, 
and W. was directed by decree to re-assign the bond and mortgage 
to T., in thirty days from the service of a copy of the decree. — Tate 
V. Wkitne%j, 1 Harrington* s Ch, R., p., 145. (1845.) 

The bill in this case was filed August 17, 18.37, and states, that on 
or about the second day of June, of the same year, the complainant 
possessed all the righl, title, interest, and claim to a certain indenture 
of mortgage, executed by William Gilchrist, to complainant, bearing 
dale Apiil 8, 1837, of certain premises therein described and set 
forth in the bill, conditioned to pay five hundred dollars, and interest, 
six months from the date thereof. 

Thai on or about the second day of June, 1837, complainant had a 
conversation^ with defendant at Jonesville, in the county of Hillsdale, 
in regard to the subscription, by the complainant, for a ceitain news- 
paper called the Christian Palladium, in which conversaticm complain- 
ant told title defendant that he had never subscribed for said paper, 
nor authorized any other person to subscribe foi^said paper for him, 
(the complainant,) and that complainant further stated to the defen- 
dant, that he, the defendant, had forged his (the complainant's) name, 
or given some other person liberty to sign the complainant's name for 
said paper, which the defendant denied. That, soon after such con- 
versation, the defendant threatened to prosecute the complainant ior 
the words he had spoken as aforesaid, and told complainant if he did 
not assign over to the defendant the indenture of mortgage, and the 
bonti referred to therein and accompanying the same, as a collateral 
security, and settte witii him, the tit'fendant, for the language c«»m- 
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plainant had used in relation to the subscription for said newspaper» 
he, the defendant, would keep the cj^piglainant in prison eight or ten 
years, for what he, the complainant, had said ; and complainant being 
intimidated and greatly distressed at the threats and menaces of the 
defendant, and being ignorant of his own rights, and the law, was 
induced by these threats and menaces of the defendant, to execute 
an assignment of the bond and mortgage, and did, on the second day 
of June aforesaid, execute and deliver to the said defendant, an 
assignment of said bond and mortgage, without any consideration of 
whatever name or nature, and did actually deliver over said lond and 
mortgage. The bill further alleges, that the complainant had applied 
to the defendant to re-assign and re-deliver said bond and mortgage, 
and to pay complainant the amount thereof, &;c., which defendant had 
refused to do ; and prays that the defendant may be decreed to pay 
to the complainant whatever money, if any, he may have received, or 
shall receive on said bond and mortgage, and be restrained byinjunc* 
tion, from assigning, or in any way transferring or disposing of the 
same, and that defendant may be decreed to re-assign and deliver up 
said bond' and mortgage to complainant. 

The answer admits the bond and mortgage, and that at the time of 
the assignment thereof, there was then due thereon, about the sum of 
three hundred and thirty-five dollars ; states that previous to the time 
of the assignment stated in the bill, the defendant had been frequently 
informed by divers good and worthy citizens of the county of Hills- 
dale, that the complainant had repoitted and declared, and was in the 
frequent habit of reporting and declaring that the defendant had 
forged the name of the complainant to a subscription for the newspa- 
per, mentioned in the bill; that defendant was advised to ask some 
redress of the complainant for bis slanders: that the defendant caflled 
on the complainant at the town of Litchfield^ about eight miles from 
Joncsville, and had a conversation with the complairiant, in which the 
defendant informed the complainant of the slanderous, false and de- 
famatory declaration made by the complainant, of and concerning the 
defendant, charging him with the crime of forgery ; that the com- 
plainant admitted to defendant, that be (the cotnplaiuant,) had before 
then, at divers times and places, and in the hearing and presence of 
divers persons, reported and declared that the defendant had forgeS 
his ( the complainants,) name to the said subscription, and that the 
reports and declarations were false, and without any foundation in 
truth, and that the complainant was willing to redress the wrbng he 
had done to the reputation and good name and credit of the defendant 
by such false and slanderous reports ; to which the defendant replied, 
that the said complainant must make him ( the defendant,) satisfaction 
in some way, or that the defendant should seek redress by proceed- 
ings at law; that complainant then informed defendant, that if he 
(the defendant,) would take bond and mortgage in full satisfaction for 
the wrongs dono to the defendant by the false ^nd slanderous rep(Brts 
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and decIaratioDS of tbe complainant, he (the complainant,) would duly 
assign over the same to the defendant ; and that conoplainant strongly 
solicited the defendant to acceftt of the mortgage in satisfaction for tbe 
said wrong ; that at the special request and urgent solicitation of the 
complainant, the defendant agreed to accept and receive the bond and 
mortgage in full satisfaction of said wrong and injury, and thereupon 
the complainant assigned and delivered the said bond and mortgage 
to defendant, and defendant at the same time acquitted and discharged 
complainant from all liability for his false and slanderous reports, &c. 
Denies the threats of prosecution, &c., and also denies that defend- 
ant told complainant he would keep him in jail, as stated in the bill, 
denies that he was requested to re-assign the bond and mortgage, bb 
stated ID the bill. 

The cause was heard upon bill, answer and prooft* 
hm»rem:e^ for complainant : 

I. The transfer of the mortgage referred to in the bill and answer 
was obtained by duress, threats or menaces, and is therefore, void.-^ 
1 Story' 9 E^., 243—245 ; (note 1.) 

II. That the assignment of the mortgage was without consideration, 
and void. 

1. Tbe words spoken by Tate, that the defendant had forged or 
Bubseribed his (Tate's,) name to the subscription list of a newspaper 
called the " Christian Palladium," are true, and of course a justifica- 
tioa to the complainant. 

Maybee and Manchester, in their testimony, state that Whitney 
ordered the complainant*s name to be added to tlie list. 

2. The charge, as made by complainant against W hitney, o^ forging or 
tuhscrihing TiU name to the list, was not actionable in itself as it did not 
impute any crime punishable by law, and no special damage is alleged 
or jproved — 1 Cojn. Dig., 390. Tit. F.. 6. 

IIL The charge of Tate against Whitney did not amount to a 
forgery, and might be called any other crime with equal propriety. 

1 • The act charged vras not a forgery, because neither the statute 
or the common law embraces such an act. — Bacon's Abr, Tit., fur* 

3. It was not a forgery, because there was^ no intention on the part 
of Whitney -to injure or defraud Tate or any other person, in the act 
charged. — 4 BL Com., 202. 

3. It was not forgery, because Whitney was to receive no benefit 
lirom the act, but Tate himself was theperson to be bonefitted by the 
act of Whilney. 
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4. Equity win relieve when an undae inflaence has been used over 
an ign jrant and unsuspecting WBXi.^^'Siory's Eq, 242. 

5. Tbe declarations of Whitney to Tate, that be would imprison 
faim, &;c., were false, and acted as a surprise and imposition upon 
Tate.— .1 Stary'9 E^- 202. 

6. The inadequacy of the consideration for the assignment of the 
m<Srtgagp is so great, that it seems unconscionable, and shocks the 
anderstandiug of every man, and bears on the face of it, conclusive 
AH J decisive evidence of fraud,-^! Story*s Eq» 250. 

Adcsmsy for defendant. 

The Chancellor. — From the bill, answer and testimony, it it 
apparcait that the defendant was practising upon the fears of a timid 
and ignorant man, and that the assignment of the mortgage in question, 
was in fact procured without any consideratioti whatever. The com- 
plainant is entitled to a decree that the defendant, Whitnee, re-assIgn 
and re-deliver said mortgage to the complainant within thirty days 
from the service of a copy of the decree in this cause. ^ 

Decree accordingly* 
ASSUMPSIT. 

A. paid to a banking company a sum of money, for the specific pur- 
pose of providing for a bill of exchange for that amount, drawn by A, 
upon the company's London bankers. A. was at that time indebted in 
a larger amount to the company, who instead of applying the mone^ 
according to his instructions, placed it to the credit of his account witn 
them. The bill was refused acceptance, and while it remained un- 
paid in the hands of the holder, A. became bankrupt: — Held^ that his 
assignees were entitled to recover from the company, in a special 
action of assumpsit, the whole amount of the bill. — Hill v. Smith, 12 
Merson ^ WeUby's R., p, 618. (1845.) 

ATTACHMENT. 

An attachment, issued without bond and affidavit, is void, and will 
be dismissed upon motion. — Ford v. Hardy 4 Smeeds ^ MarskalVs 
jR., p. 683. (1845.) 

ATTACHMENT— DIVISION OP COUNTV. 

In a suit brought by A., an attachment was made of lands lying in 
Penobscot county ; but before execution issued, the portion of thi? 
county, containing the said lands, was set off as Aroostook county. 
The execution was directed to the Sheriff of Penobscot county and 
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was levied bj his deputy, who was also a deputy of the Sheriff of 
Aroostook couDty. In a suit, brought by B , an attachment on the 
same lands was made subsequent to the attachment by A., but execu- 
tion was levied under the second suit and attachment before the county 
was set off. The present is a writ of entry brought by the demand- 
ant, who claims through A. against the tenant, who claims through 
B. It was heldf that the levy of B. was not to be postponed to that of 
A.; that the deputy of the Sheriff of Penobscot county had no 
authority to levy the execution of A. on lands without his county ; 
and that, although the levy was made by a deputy of Aro()6took 
county, yet since it was not directed to the proper officer, and not 
made by the deputy in behalf of such officer, it was utterly void.— • 
Kent y. Roberts, 2 Story's R,, p. 591. (1845.) 

ATTORNEY AT LAW. 

It is no defence to an action by two members of the bar, associated 
in the practice of law, for a conditional fee promised in case of 8uc« 
cess, that one of them having been raised to the bench, took no part 
in the trial d^the case. Where business is entrusted to two profes- 
sional gentlemen associated in the practice, it may be attended to by 
e\\\\er.-- Simon v. Braskear, 9 Robinson's La. R.,p. 59. (1845.) 

■A promise of a conditional fee to aii attorney at law for his servi- 
ces in a case, to be paid in , the event of a decision in favor of the 
obligors', though made after he had been retained in the case, is legal, 
and for a sufficient consideration, and the amount may be recovered, 
if the condition be fulfilled. — Clay y.Ballard^ 9 Robinson's L(t* R.,p> 
308. (1845.) 

ATTORNEY'S LIEN. 

A mortgagor, who had borrowed the title deeds from an equitable 
mortgagee, to enable him to sell the property, handed them to his 
solicitor, in order to complete. The mortgagee acquiesced in the 
sale. Held, that the solicitor had a lien on the deeds, for his costs of 
the transaction only, but not for liis other claims fi)r costs against the 
mortgagor. — Young v. English, 7 Beavan's R,, p. 10. (1846.) 

The solicitor, after the death of his client, retains his lien on the 
fund which he has recovered, and is not loft merely to his rights as a 
general creditor on the state of the client. — Lloyd v. Mason, 4 Har^s 
Ck. R.,p. 132. (1846.) 

AWARD. 

An award may be good for part and bad for part, and the pait 
which is good will be sustained, if it be not so connected with the 
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part vthicb is bad, tbat injustice will tbereby be done. — Banks v 
Adams, 23 Maine R,, p. 259 . (1845.) 

The degree of uncertainty, required to avoid an award of arbitra- 
tors, is the same required to avoid any contract ; — that is, such as 
would leave the meaning of the arbitrators wliolly in doubt. 

To render an award sufficiently Jinal, it is necessary that the mat- 
ter submitted should be fully decided, and that it should appear intel- 
ligible by the award what the decision was. 

An award concerning the title of land, if made upon a submission 
under seal, and in pursuance of the submission, is as much binding 
upon the parties as any contract un^er seal, made upon the same 
subject, and between the same parties. 

Such award is as binding upon the parties as if signed and sealed 
by them ; since the arbitrators are, for this purpose, constituted by 
the submission, the agents of the parties. 

When a submission, concerning the title of lands, is made and 
sealed by the parties, and an award is made in writing under the 
hands and seals of the arbitrators, a Court of Chancery will decree a 
specific performance of the award, the same as they would of a con- 
tract respecting the same subject matter, and to the same effect, 
signed and sealed by the parties to the submission. 

It is not necessary that such award should have been ratified or 
confirmed by the parties, in order to justify the court in decreeing a 
specific performance of it. — Akeley v. Akeley, 16 Vermont R.,p. 450. 
(1845.) 

Appeal from the Court of Chancery. 

The bill stated that the orator had contracted to support the defen- 
dant during his natural life ; and that the defendant at the same time 
executed to the orator, deeds of certain lands, — among which was a 
deed of fifty acres of land, on which the defendant then resided, to 
which deed was appended a condition that the orator was not in any 
way or manner to come into possession of the said fifty acres, until 
after the decease of the defendant ; but the bill stated that the condi- 
tion was inserted for the purpose, merely, of gratifying the defendant, 
and that his support might be more secure ; and that it was under- 
stood at the timethat the orator was to take immediate possession of 
said fifty acres ; and that he did go into immediate possession thereof. 

The bill further set forth, that a difference having arisen between 
the parlies as to the title, right of possession, and occupancy of said 
fifty acres, and also as to the then future support of the defendant, as 
well as his part support, the parties, by an instrument under their 
hands andjseals, which was acknowledged by them before a Justice ot 
the Peace, submitted all matters in controversy between them to 
three arbitrators, and thereby agree to perform their award, ** what- 
ever might be its requisitions. ' 
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That the arbitrators awarded, by award in writing under tliek 
hands and seals, that the defendant should '* quit claim to the said 
Almus Akeley all his right and title to all his lands which he had 
hereuifore deeded, or attempted to deed to said Almus ;" and that 
the orator should pay the defendant one hundred dollars per year, for 
his future support, and secure the payment thereof by mortgage on 
i^aid fifty acre kit. And that the orator had ofibred and was ready to 
perform his part of the award ; but that the defendant had refused to 
accept said peiformance, or to perform on his part. The orator 
prayed that the defendant might be decreed to execute to the orator 
a deed of the premises. 

The admissions in the answer of the defendant, and the testimony 
taken by the parties, sustained the material allegations in the bill, as 
above set forth. The defendant claimed in his answer, that the deed 
of thd fifty acre lot, executed by him to th« orator, was void, as being 
to take effect in Juturo, and that the decision of the arbitrators was 
contrary to law. It appeared, that, at the time the award was declar- 
ed by the arbitrators, the defendant expressed his determination not 
to perform it, — and that he had never subsequently ratified or recog- 
nised it 

After a hearing on bill, answer, and testimony, the Court of Chan- 
cery ordered that the bill be dismissed, and that the defendant recover 
his costs. 

Keyet, for orator. 

1. The deed from the defendant to the orator of the fifty acre tract 
was technically a covenant to stand seized, and not inoperative, as a 
deed to commence in futuro, — Jackson v. Sweat, 20 Johns., 85 ; Co. 
LiL,%9 a; Wallis v. Wallis.i: Mass,, 135; Pray v. Pierce, 7 Mass., 
384. But the parties probably understor>d this as a deed absolute to 
the orator ; — for he was put into immediate possession, and ever after 
continued in possession until the preserit difficulty arose, — and that 
the defendant had a claim thereon for his support. 

2. The submission having been general, — of all demands, — the 
arbitrators had jurisdiction of the law, as well as of the fact. — 2 
Story^s Eq., 677, and cases there cited. 

3. But an objection is made, that Thomas Akeley did not assent to 
the award after publication, and that therefore specific performance 
cannot be enforced ; — and such would seem to be the law, if we were 
to take it from Caldwell and Kyd ; for they say, in so many wDrds, 
that when the arbitration is entirely the act of the parties, there must 
be an acquiescence in tte award, a part performance, or prcx)f of 
some subsequent agreement to have it executed. Story is more cau- 
tious in stating the principle. He says courts of equity will, in proper 
cases, enforce a specific performance of an award, which has been 
acquiesced in by the parties, for the performance of acts in specie,^^ 
as for the CDnveyance of land. And they cite the same authoiitiea. 
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to wit, Thompson v. Noel^ 1 Alk.^ 62 ; Nort&n v. M^skaUf 2 Vem 24 ; 
Hall V. Hardy, 3 P. TF»w. 187 ; Wood v. Griffith, 1 Swansi,, 64 ; anil 
iS^<:^ry adds, jBoim;^ v. PF2i5€r, 4J0^ftj. Ch, R,, 405. But none of these 
cases support the position taken, for they were all decided on other 
principles. Indeed, in Norton v. Mascall, there was no subsequent 
agreement, or acquiescence, or. part performance, but only an offer to 
perform, — as in the case now on trial. This case is a direct authority 
HI favor of our present application. 

How then shall we account for the occasional dicta of the judges^ 
BcUtered through the ancient reports ? During the existence of the 
military tenures in England, real estate was not the subject of arbi- 
tration, and this upon feudal principles. Kyd on Awards, e^nd cases 
cited, k was at length held, in the time of Coke, that although aa 
award of the realty was no bar to an action to recover the same 
lands, yet, if the party would not perform the award, his bond, if he 
gave one, was forfeit. — 1 Roll. 270 ; Kyd an Awards, 59 ;. and in 1 
Ld» Raym., 115, Powell,, J. said: — ''It is a question whether the 
title to land is submissible, since it is m the realty ;" but Treby, Ch» 
J. said *^ things in the realty may be submitted, but they could not be 
recovered on the award." 

While these doubts hung over the subject, we should expect the 
Chancellor would refuse to decree a specific performance of awards 
of the realty, unless there had been an acquiescence, or part per- 
formance by the plaintiff, or a subsequent agreement to perform the 
award. But it is a matter of surprise that no case can be found, even 
in those days, where this question has been directly decided. From 
the days of Loid Hardwicke' to the present time, the subject of ac- 
quiescence, or subsequent agreement, has scarcely been named inthe 
reports, although contained in the digests. During the timeof Veseyi 
Jr.'s reports, the specific performance of awards was often asked for, 
but refused, after protracted litigation on other grounds, w:ben those 
cases might have easily been disposed of, if the doctrine here con- 
tended for by the defendant, had prevailed. — Cooth v. Jackson, 6 Ves, 
12 ; MUnes v. Gerry, 14 Ves,, 400 ; BlundeU v. BreUargh, 17 Ves,, 241. 
That awards concerning land are legal and binding at the present 
day, is settled by the following cases. Morris v. Rosser, 3 East^ 15 ; 
Metcalf V. Perkins^ Dig*, Arhitrotnenl, and cases cited. 

That Chancery will decree tibe specific performance of such awards^ 
without an acquiescence, is shown by Smallwood v. Mercer, 1 Wash.^ 
290 ; Dixon v. Moorehsad, Addison's R,, 216, 231 ; Calhoun's Lessee v. 
Dunning, 4 Dall., 120 ; 1 Serg. ^ RawL, 209 ; 15 Serg. ^ Rawl., 171 ; 
Jones V. Boston Mill Co,, 4 Pick., 507 ; B. C, 6 Pick., 148 ; 1 Madd. 
Ch., 401; Pawling v. Jackson, 6 Lntt. 1 ; McNeil v. Magee, 5 MoMn^ 
244 ; Wood v. Griffith, 1 Swanst,, 54 ; Bouck v. Wilher, 2 Johns. Ch.^ 
405. 

Again, if upon principle, an acquiescence, or subsequent agreement, 
is necessary to the validity of the award, it would seem that the bill 
should be brought upon the subsequent agreement, which would be a 
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bill for the specific performance of a parol agre€ffi&ent concerning 
land, — which is void by statute. But the bill is always brought upon 
tbe agreement in the Rubmissic.ii, the terms of which are ascertained 
and defined by the award. 

Bradley, for defendant. 

This is a case of a bill brought by a son against his aged father, to 
compel the specific peiformance of an award, which the latter has 
never assonied to, nor in any way admitted ; which, it is conceived, * 
cannot be done. — HaU v. Hardy, 3 P,Wm*8., 189, 190 ; Thompson v. 
Noel, 1 Afki, 62 ; Powel on Contracts, 318-19 ; Ba/:. Abr. Arb, 4* Award, 
1 ; SomermUe v. Truemann; 4 Har. ^ McHenfy, 47 ; 2 Story's Eq., 680, 
Sec. 1458 ; Norton v. Mascall. 2 Vem. 24 ; Kyd on Awards, 320-323; 
Bishop v. Webster, 1 Eq. Ab,, 51, Sec. 9. The exceptions to this rule 
are, where the submission is not voluntary, but by order of court, see 
all the authorities ; — where there has been some mistake in drawing 
up the award ; Bouck v. JVilder, ^ H. R., 407 ; and 2 H. R., 279 ; — 
and where the agreement is specific in the submission, and the award 
is only to ascertain its quantum, or price ; Kyd on Awards, 126 ; Wood 
V. Griffith, 1 Stoanst., 43-54 ; Blundell v. Brettargh, 17 Ves., 241, 242 ; 
SmaUwood v. Mercer, 1 Wash., 290-295 ; McNeil v. Magee, 5 Mason, 
266 ; or where, by consent, acquiescence, or lapse of timei' non-per- 
formance operates as a fraud ; see all the authorities. 

Nor is the agreement to faithfully keep and perform any award, 
signed and published by the arbitrators, whatever might be its requisi- 
tions, to deprive us of the right of objection, but, if ^anything, is a 
defect in the submission itself. — Mussina v. Hertzog, 5 Binn., 387 ; 
Mete, ^ Perk. Dig. Arb. ^ Award, sec. 471. 

The award, being that the defendant should quit claim to the plain- 
tiff all his right and title to all his lands in Brattleboro* and Guilford, 
" which he had theretofcj'e deeded or attempted to deed" to the said 
plaintiff, is too uncertain.-— £!y(;Z on Awards, 246, 194-216 ; Brown v. 
Hdnkerson, 3 Cow, TO '; Waite v. Barry, 12 Wend, 375. Nor is it final, 
because it leaves an important fact submitted, viz.. What did the 
defendant deed 1 still to be ascertained. 

La^ly, it is conceived that the plaintiff's case does not furnish suffi- 
cient equity to induce this court to interfere in the way of a decree 
to perform. 

The opinion of the court was delivered by 

Redfield, J . In regard to many points, insisted upon in argument 
on the part of the defendant, we have not felt much doubt. 

1. We have no doubt that the submission of all matters of differ- 
ence between the parties, was intended to include the disposition of 
the title to this very land. 2. We believe that question was litigated 
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before the arbitrators. 3. We have no doubt the award refers to this 
land, and no other. 

2. There is no doubt, that, a^ording to the practice of the Courts 
of Chancery, the disposition of all bills for the specific performance of 
contracts is, to some -extent, discretionary with the Chancellor. If the 
contract is imperfect or unequal, or if from any othei* cause, the carry- 
ing it into effect would not subserve the fullest ends of justice, a 
decree will be refused. And in this case, no doubt, if we were cast- 
ing about for some plausible excuse for dismissing the bill, we might 
ffeize upon some possible uncertainty "in the award, and so might we 
in every case of an award made by unprofessional hands. But we 
do not think there is here any possible necessity of dismissing the 
bill, for any uncertainty in the award; that is, we do not think the 
uncertainty is such as to avoid the award. The degree of uncertainty, to 
avoid an award of arbitrators, should be such as would avoid any other 
contract ; such as would leave the meaning of the arbitrators wholly 
in dmbt. There is no pretence of any such uncertainty here. The 
most that could be said here is, that if the award were a plea in bar, 
very likely it might be deficient in certainty on a special demurrer. 
But the award here is as certain as if it had referred to the deed of 
this very land, — or nearly s«>, upon the testimony, — for there is no 
other land, attempted to he convey ed^ to which it could be referred. 

3, The force of the argument, in regard to the award being final, 
I do not fully comprehend, — unless by the finality of an award, is 
meant, that the award must absolutely put an end to all controversy, 
between the parties, and hence this suit is proof positive of the want 
of the proper degree of finality. Such a rule would render awards 
upon all subjects of little avail. But this is not the rule. All that is 
meant by the requisite degree of finality is, that all which is submitted 
ahall be decided^ and not be left to depend upon some after determina- 
tion to be made by the parties, or by other arbitrators, — so that one 
looking into the award w^ld say, " this ends the business," and not 
** this settles nothing." Here, 1. The award disposes of the whole 
matter in controversy. 2. It does it in a manner sufficiently intelligi- 
ble, as has been already shown. We come, then, to that part of the 
case upon which the most care has been bestowed. 

The only question, which has weighed much, with the court, is in 
regard to the propriety of requiring the court of chancery to decree a 
specific performance of an award of arbitrators, in regard to the con- 
veyance of real estate. 

1. We should require them to make such a decree as vfb should 
make, had we their powers. 

2. We see no good reason^ why a conveyance should not be de- 
creed in this case, if in any case. Indeed, the arangement on the part 
of the defendant has gone mainly upon the ground, that, in the case 
of a naked award of conveyances of real estate, where the defendant 
has done nothing, nor induced the orator to do any thing, in confirma- 
tion of the award, it is not within any known practice oF a court of 
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equity to decree the execution ?f the conveyance, according to the 
award. VVe do not see upon what other ground a decree could be re- 
sisted in the present case. > 

We have examined thi^ argument, and the authority upon which it 
is founded, with labor and patience, and with a sincere desire to come 
at truth, and the result has been a full conviction of- the unsoundness, 
both of the argument, and the authority. 

The authorities are all somewhat early, and are all based upon the 
principles of feudal law, that the title >of real estate cannot pass by 
award of arbitrators. This principle is recognised in all the early books, 
and in all history of those times. It is laid down by Mr. Justice 
Blackstone,. 3 Com. 16, that "the right of real property cannot pass by 
a mere award," citing 1 Roll. Abr,, 242, 1 Ld. Raym. 115, — which is 
the case of Marks v. Marriott in which Treby, Ch. J. C. B., says, 
" Things in the realty could be submitted^ as well as things in the per- 
sonally, but they could not be recovered on the award." This is either 
abstruse or exceedingly insipid. If it means that the title does not 
pass, it might have been more clearly expressed j if it only import 
that the award will be of no force, the first part of the sentence would 
seem not a little sage, and almost worthy of Sancho Fanza in his 
island of Barataria. But Justice Blackstone adds, " Yet doubtless an 
arbitrator may now award a conveyance pr release of land, and it will 
be a breach of the arbitration bond, to refuse compliance." 

In^a note to Petersdorf^s Abridgment^ which is in general a book of 
great thoroughness and accuracy, it is said, " with respect to real 
property, notwithstanding prior adjudications to the contrary. — Keb. 
996, 984 ; Bro., Abatement, pi. 15 ; Fitz. Abatement, pi, 16 ; Marks v. 
Marriot, 1 Ld. Raym., 115, — it is now clearly settled that the same 
rule obtains, ( both as to real and personal estate,) and that, where 
parties may by their' own act transfer real property, or exercise any 
act of ownership with respect to it, they may refer any dispute con- 
cerning it to the decision of a third person, who may otder the same 
acts to be done, which the parties themselves might have effected by 
their own agreement ; therefore, when it is stated that an arbitrator 
cannot make an award of freehold, it must be understood to mean no 
more, than that land cannot be transferred by the mere words of an 
award." 2 Fetersd&rf's Abr., 99— loO. («) 

This I take to be the true state of the English law upon this sub- 
ject at the present time. In Morris y. Rosser, 3 East, 15, it is expressly 
decided, that a prior award concerning land, between the same par- 
ties, was%onclu%ive of the title in an action of ejectment. And this 
decision was made, notwithstanding the old cases cited by counsel, 
(Abbott, afterwards Lord Tenterden,) in which it was held that the 
title of land could not be determined by submission and award of ar- 
bitrators. The same rule is recognised in numerous American cases. 
SheUon v. Alcox^ 11 Conn, 240 ; Jones v. Boston Mill Co., 6 Fick. 148 ; 
S. C. 4 Fick., 507 ; 15 Johns., 197 ; 5 Cow., 183; Correyy. Wilcox, 6 JV. 
U. 177. 
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111 regard to tbe practice of the Court of Chancery in decreeing 
Bpecific performance of such avraf'ds as affected the title to real estate, 
it is obvious, that, for a very long time, the right to do so has been 
fully recognised and acted upon. In Norton v. Moicail^ 2 Vern, 24, 
although the awara is treated as having been originally void, yet the 
simple fact of the orator's having sold land to raise* money to perform 
it on his part is seized hold of as part performance, and acquiescence 
in, and ratification of the award bi^tbe parties, to enable the court to 
decree a specific performance. iHeed, all the cases cited for the 
defendant assume the point, that, if the parties have ratified the 
award, by promising it after it was made known to them, or by any 
act equivalent to it, the Court of Chancery will decree conveyances 
according to the award. — Milnes v. Gra^^ 14 Ves, 400, was a bill to 
carry int6 effect a submission, where there had been no award, 
because the two arbitrators did not agree, and could not choose an 
umpire; and the bill was dismissed, because there had been no 
award ; and no intimation was given of any supposed defect in the 
power of the court lo decree conveyance of real estate according to 
an award, in a case where one had been properly made. — BUndell v. 
Brettargh 17 Ves. 234 — ^241, is a case similar to the last, and here the 
Lord Chancellor fully recognises the general powers of the court to 
decree specific performance of an award for the conveyance of land ; 
and that acquiescence, or confirmation, is only necessary where the 
award is defective. — Hall v. Hardiji^ 3 P. IVww. 187, is a full 
authority for the decree here asked for, except that in that case the 
money which had been decreed to be paid for the conveyance, had 
been paid and accepted by the defendant. This is no such part per- 
formance as would amount to the ratification of a void contract, so as to 
justify a court of equity in decreeing specific performance ; — certainly 
such is not the rule in regard to mere oral contracts for the conveyance of 
land which are not a ground of- action under the statute of frauds. 
The case of Jone9 v. Boston Mill Co, supra,y is an elaborate and well 
digested case, and fully in point : and although coming from a quarter 
where equity cases sometimes meet with a hasty determination, we 
think it entitled to the highest consideration, as putting this subject on 
its true grounds. 

From all our examination of thia subject we feel justified in making 
the following inferences. 

1. What is said in the, books about necessity of such an award 
being ratified by the parties, in order to justify the courts of equity in 
decreeing a specific performance, is based solely upon the feudal 
maxim, that such awards were in themselves void : and that, when the 
reason for that rule, ceased, (which was to prevent collusive convey- 
ances by the tenants, to the detriment of the rights of the Landlord,) 
the rule also ceased. 

2. That at present, both in this country apd in England, an award 
of arbitrators in writing and under seal, made in pursuance of sub- 
mission under seal, is itself a portion of the contract between the 
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parties, and as much binding in regard to the title of real estate, 
unless in some way defective, as any other contract under sea), 
made {n the same terms, and signed and sealed by the parties. 

3 That the ratification of such an award by the parties is now of 
no avail, unless to cure some Jhrmal defect, or as affording an addi- 
tional reason why the court should decree a specific performance. 
But such reason would be addressed solely to the discretion of the 
court, where all such matters ultkbately rest. 

4. That specific performance may be decreed in this casei as well 
as in any other case of a contract under seal, embracing the same 
subject matter, and no more definite than this award. 

In support of these propositions I might further cite 2 Story's Eq. 
680, and note : McNeil v. Magee, 5 Mason, 244 ; 2 Eq. Dig. 34. pi 2 ; 
and Bouck v. WilbeTf 4 Johns. Ch. 405. In the last case the learned 
Chancellor held, not only that the party, in whose favor a convey- 
ance of real estate had been awarded, was entitled to a decree of 
specific performance, but that a Court of Chancery would correct any 
inf(trmality in the award, and then decree specific performance,^ 
which is going beyond what is asked for in the present case. 

The decree of the Chancellor is reversed, and the case is remandec 
with a proper mandate allowing a decree for the orator. 

BAIL. 

m 

In the case of a bailable misdemeanor, bail, if otherwise sufficient, 
ought not to be refused on account of the personal character or opin 
ions of the party proposed. — The Queen v. Badger, etal., 4 Queen's Bmch 
R.p, 468. (1845.) 

(Lord DenhAm, C. J. cited 3 Ed. 1. c. 15 ; Coke's Inst. 191 ; 2 Hale's PI. 
Cr.p. 135; PartlL c. 15; 1 Chitty's Burn's Justice, 322, Bail VIII. (2Sth 
ed.) 3 Hawkin's PI. Cr. p. 189, (7ih ed.yPart 2 c. 15, sec. 13 ; 4 Blackstone's 
Com. c. 22, p. 297 ; Stat. 31, Cr. c. 2 ; 2 Stat. I fT. if M. c. 2.) 

BANK. 

Payment in o court or tender in notes of a bank, as between tlie 
bank itself and its debtors, is equivalent to payment in specie. — 
Northampton Bank v. Balliet, 8 Watts Sf Sergeant's R., ^.311. (1846.) 

( Rogers, J. cited Byard v. Shunk, 1 Watts and Serg., 92.) 

BANK— CASHIER— NOTE. 

A note payable to the cashier of a Bank in the hands of one who 
does not derive title from the Bank, imports on its face thnt it was 
made without consideration to be negotiated in Bank. — Tknnpson v* 
Armstrong, 7 Alabama^ R, p. 256. (1845.) 
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{Gook, eited 4 JohfU., 296 ; 7 Johns,, 26 : 17 Johns., 901 ; 7 Cow., 2 B. and 
AdoL,^l\ 1^ to. 641; 1 Sfcwfar*. 252, 273 , 10 fPcnrf., 314 ; IQ Johns., im-, 
1 iito. 563, 5 Ala. 347 ; 1 Starkk, 14 ; 2 $tarkk, 171. 

. J«</;?e, con/rd, cited 4 ^to. 613; 5 Ala. 383; 6 fFcnd, 616 ; 10 Wmd., 86; 
12 Wmd., 486, 523 ; 13 fVtnd., 605. 

Ormond, J. ctte(2 Chitty on Bills, 79 ; Collins v. Martin, 1 B. J^ P., 650 ; 
Marston v. Forward, 5 Uto. 347 ; Wallace v. TAe Branch Bank, Ala. 566 ; 
UeatA V. Sansom fy Evans, 2 £arn. ^^/. 291.) 

BANK CHECK. 

A cbeck for c€4,700, drawn upon the Lutterworth Bank, was given 
to A. at Lutterworth, on the 20th of April, after banking hours, in 
payment for an estate. A. who lived three miles from Lutterworth, 
immediately handed the check to B. to be placed to A.'s account at 
whe Rugby Bank. Rugby is six miles from Lutterworth. On the 
arrival of the check the same day at Rugby, the Rugby Bank had 
closed ; but the check was deposited with one of the partners of that 
bank for the night, and in the morning of the 2l8t of April, it was 
paid into the bank, and on the same day transmitted by post to the 
Lutterworth bankers, with directions to send the amount to London. 
The Lutterworth bankers received the check early on the 22d. At 
half past one o'clock on that day they stopped payment : — Held, that 
the deposit of the check with the Rugby bankers was a reasonable 
and probable course on the part of A, ; consequently, that the pre- 
sentment to the Lutterworth Bank was in time to prevent the check 
from becoming his check, and that the debt was still due to him.— 
Bond\. Warden, 1 Collyer's Ch. R., p. 583. (1845.) 

BANK— RIGHT OF, TO ESTABLISH MODE OF GIVING 

NOTICE. 

It is competent for a Bank, by custom or usage, and consequently 
by rule, to establish a mode for giving notice to charge the parties to 
a bill, different from that which obtJ^>T^s in the general commercial 
law ; as for instance, to provide that v,r^ice may be sent by the post, 
even when all the parties reside in the same place ; atid such a custom 
•&c., will be binding on the parties to a bill made payable at the 
particular Bank. — Gindrat et. al. v. The Mechanics* Bank of Augusta, 
7 Alabama R., p. 324. (1845.) 

( Ball, eited Renner v. Bank of Columbia, 9 TFheaton, 581 ; Mills v. Bank 
of U. S., 11 Wheat., 431 ; Bank of Wash. v. Triplett, 1 Pet., 30; Fowler v. 
Bradley, 14 Pet., 318; Bank of Columbia v. McGruder, 6 H. if J., 180; 9 
Ma55. 155; 9Ma55.159; 12 Mews. 8; 10 Mass. 366; 17 Mass. 4^2; SPich, 
414 ; 1 Peters, 93 ; 1 H. fy G., 231 ; 4 Wend., 484 ; 11 Mass. 88 ; 4 Mass. 252, 
6 Mass. 450 ; 5 Cranch, 52 ; 1 /f. ^ G., 239 ; 3 Conn., 489 ; 6 H. ^ J. 172 ; 
I Peters., 170 ; 6 Cond. 440 ; 7 Por*er, 176 ; 6 Cond. R., 698 ; 9 Porttr, 300. 
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Harrfa, confrtr,' cihd Stephenson v. Primrose, 8 Porter, 156 ; Foster t. 
McDonald, SAla., /2., 34; Wikotev. McNutt, 2 How,, 776; C%'» /Kg*., 
383, iSec. 11, 12 ; Clay's Dig., 94 ; 7 Porter, 2;i5. 

GoLDTHWAiTE, J. cUed Renntr t. The Bank of Columbia, 9 Wheatcn, 
581 ; Mills v. Bank of U. S., 11 fFheat., 431 ; i€'(ra^an %• HilVs notes, page 
1412.) 

BANKER-FORGED ClfecK. 

A banker who pays a forged check, must support the loss. — Lahorde 
V. The. Consolidated Association of the Planters of La,^ 4 RobiJison's La» 
R., p. 190. (1846») 

BANKRUPT. 

One dischatged as a bankrupt under the act of Congress, of 19th 
August, 1841, who subsequently promises to pay a debt from which 
he was released by the bankrupt proceedings, will be liable on his 
promise* — Blank v. Banks^ 10 Robinson* s La, R»,p. 115. (1845.) 

BANKRUPTCY. 

During the interval which must elapse between the interlocutory 
and final decree in bankruptcy, the bankrupt has an inchoate right to 
trie property which he may acquire during such interval. But as the 
creditors have also the right, until the final decree and certificate 
granted to coerce payment of their demands, and may therefiire seize 
such property by execution, a Court of Chancery will interfere, and 
by injunction protect the bankrupt in the enjoyment of such property, 
until it can be ascertained whether he will obtain his discharge, the 
creditor being protected by an adequate indemnity. 

The Chancery Court of the State io which the debtor residesr and 
not the Federal Court, is the pioper tribunal to afford relief.— -MoA^y 
Sf Steele V. M^calf, 7 Alabama R., p. 299. (1845.) 

Error to the Chancery Court uf Sumter. 

The bill was filed by the plaintiff in error, and charges that at the 
July term. 1842, of Sumter County Couit, the defendants recovered a 
judgment against him for $587,68. That at the May term, 1843. ot 
the Disttict Court of the United States, he was declared a bankrupt 
according to the provisions of the act of Congress. That after the 
decree, his friends assisted him to procure a quantity of gn»cene8, 
which were designed as supplies for a public house he intended open- 
ii.g. tf» enable him to support his family. That the defendants, know- 
ing these facts, and that their debt was embraced in his schedule, 
caused an execution to be issued on their judgment and levied (»n the 
groceries, and that the sheriff was proceeding to sell them. The biJl 
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further charges, that if the goods are sold, he cannot carry on his 
business. Thai he expects to obtain his final discharge as a bank- 
rupt, and prays that the defendants may be enjoined from proceeding 
until the final hearing of his petition, and that if he obtains his dis- 
charge, that the injunction be made perpetual. 

The defendants answered, admitting the material allegations of the 
bill, but insisting that the complainant had an adequate remedy at 
law. 

Subsequently, the complainant filed a supplemental bill, setting 
forth the proceedings in bankruptcy and his final discharge, since the 
filing of the original bill, which was also answered by the defendants^ 
admitting the facts, and insisting that there was an adequate remedy 
at law. 

ReaviSf for plaintiff in error, cited the Law Reporter for May, 1842, 
page 19; Law Reporter for August, 1843, page 163, and the 4th 
section of the Bankrupt law, to show that nothing but the final certi- 
ficate discharged the bankrupt froid his debts. To show that the bill 
was properly filed in the Court of Chancery, and could not have been 
filed in the District Court, he cited Bankrupt Law^ aec, 6 ; 4 Cranckf 
179; 2Story'$Eq^, 186. 

Metcalfe contra, contended : 

That the bill should have been filed in the District Court of the 
Umted States. — JEscparte Foster, 5*% Laf4> Reporter , June, 1842, and 
Exports Martin^ Law Reporter, August, 1842. 

That there was an adequate remedy at law, (4 Ala,, 512 ) for the 
abuse of the process of the Court. At all events that an action would 
lie for the recovery of the property, if improperly sold^ That a bill 
in Chancery could not be entertained, but under peculiar circumstan- 
ces, to recover specific property. — 3 Ala,^ 347. 

Ormond, J. By a decree in bankruptcy, all the property of every 
description of the bankrupt, is transferred to the assignee in bank- 
ruptcy, except such articles as by the proviso to the third section, the 
assignee may permit him to retain. It would seem, therefoie, entirely 
reasonable, that in the interval which must elapse between the decree 
and the final hearing for the bankrupt's discharge, be should be per- 
mitted to hold property subsequently acquired, as otherwi-^e he would 
not be able to support himself and family. In the matter of B, 
Grant, in the Circuit Court of Massachusetts, Judge Story, upon 
this point, says : — ** I know of no reason why a bankrupt may not 
enter into business and hold property, subject, of course, to the con- 
tingency of obtaining a discharge; for if he fails to obtain a dis- 
charge, all his property will at last be subject to the claims ai his 
creditors." — Laf* Reporter for May, 1842. 
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It is also very clear, that until the final discharge of tbe bankrupt, 
he cannot prevent his creditors from seeking to coerce their debts by 
law, and was held by this Court, in Givens v. Robbihs 4r Paynter, 5 
Ala.f 576, and also by Judge Story, in the matter of Jonathan Cheney, 
Law Reporter, May, 1842, because until that is obtained, it cannot be 
known that the bankrupt ever will be exonerated from the payment of 
his debts. 

As, therefore, it is only the final decree and certificate which dis- 
charges the banki*upt from the payment of his debts, the creditor had 
the right to sue out his execution at the time he did, and the sheriff 
was consequently bound to levy it, as there is nothing in the bank- 
nipt law protecting property which he may acquire in the interval 
which must elapse between the interlocutory and the final decree. 
Doubtless, the bankrupt has an inchoate right to the enjoyment of 
such property, free from the claims of his schedule creditors. How 
is he to be protected in the enjoyment of this right ? It is suggested, 
that he may bring trover or trespass for the property, after ho obtains 
his certificate. It might, perhaps, be well doubted, whether a sheriff 
could be converted into a trespasser by matter subsequent, having the 
right to levy when he did. But conceding such to be the law, is the 
bankrupt in tbe meantime to be deprived of tbe power of acquiring 
Buy thing for the support of himself and family, and to depend on 
common charity, having already deprived hinaself of every particle 
of property which ho previously owned, for the benefit of his credi- 
tors ? It must, we think, be evident that the right to sue, after he 
obtained his certificate, would be a very inadequate protection. 

In Lockhart v. McElroy, 4 Ala.^ 572, we held that an execution 
might be superseded, if any unjust or improper use was attempted to 
be made of it. But that decision does not reach this case ; because 
the plaintiff, as has been shown, has the right to do what he is attempt- 
ing to do, and cannot, therefore, be restrained by a court of law from 
acting. The only adequate remedy seems to be the one sought in 
this case. A Court of Chancery can not only prevent the seizure 
and sale of the property, unMl the bankrupt can ascertain whether he 
can obtain his certificate of discharge, but it can also protect the 
creditor from loss or injury, by requiring indemnity from the bankrupt 
for the temporary suspension, if he should fail to obtain his certifi- 
cate. 

The jurisdiction of th^ Court in'^ases like this, is referrible to its 
head of preventive justice, in which it interferes to prevent great, if 
not irreparable injury. 

We think, it cannot admit of doubt, that the application was pro- 
perly made to the Court of Chancery of this State. In a case in 
principle, upon this point, analagous to this. Judge Story held, that 
the jurisdiction of the State Courts over their own Courts, was ex- 
clusive, unless some authority had, by law, been conferred on the 
Courts of the United States, either expressly or by necessary impli- 
cation, to intermeddle with it. — Law Reporter, /or May, 1842, p, 22. 
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I 

From the view we have taken, it appeared that the Chancellor erre^ 
in dismissing the bill, and as it appeal's from the supplemental bill and 
answer, that the plaintiff in error has been allowed his certificate of 
final discharge as a bankrupt, under the act of Congress, the decreo 
of the Chancellor must be reversed, and a decree be here ren- 
dered, perpetually enjoining the defendants in error from further pro- 
ceedings under their execution. 

Let each party pay his own costs in this Court, and in the Court 
*below. 

Where a bankrupt is sued before a Justice of the Peace, and omits 
there to plead his discharge, he may, notwithstanding, insist upon it 
as a defence, when the case is appealed by bim to the Circuit Coui^ 
—McCJarty v. Moby, 7 Alabama H., p, 356. (1845.) 

BILL AND ANSWER. 

A defendant may plead to oi^e part of the bill, and answor to 
another part; but these defences must clearly refer to separate and 
diAtinct parts of the bill. 

When the answer and plea are to the same parts of the bill, the 
answer overrules the plea. — Clark 4* TiUinghagt v. The Sagmato OUjf 
Bank df Norman LittU, Harriington's Ch. i2.,^.240, (1844.) 

The bill in this case is filed for the collection of certain bills and 
drafts of the Sagpnaw City Bank ; for a discovery, and the removal oiT 
Norman Little, the receiver heretofore appointed, and prays for 
the appointment of a new receiver, &c. ' 

The defendants plead to all the discovery prayed in the bill, and td 
all the relief prayed except as to the dividend to be received from tha 
receiver, and answer to nearly all the matters charged in the bill. 

The case was set down for an agreement on the plea^ under the 
provision of rule 32. 

Seaman^ for complainants : 

The answer overrules the {^ea. — MU. PLp 319, 320 ; Siorf/'^ Bf, 

PI, 505, 506. . . w 

Wat^, for defendants. 

The Chancellor. — The defendants may plead to one part of tlie 
bill, and answer to another part ; but the defences must clearly refer 
to separate and distinct parts of the bill. If the defendants have 
iOiswered to any part of the bill to which they have pleaded, |ha 
answer overrules the plea. — Mii, PL, 319, 320. 

The plea in this case, extends to all the discovery, and nearly all 

C 
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the relief prayed. In fact, the plea and annwer appear to apply to 
the same parts o£, and each to nearly tbie whole bill ; the answer 
^vermles the piea. 

Piea overruled. 

BILL OF DISCOVERY. 

Where the bill seeks a discovery in aid of proceedings at law, tli0 
role is, that the complainant must charge in his bill that the facts are 
known to the defendant and ought to be disclosed by him, and that 
the complainant is unable to prove them by other testimony ; and it 
must be affirmatively stated in the bill that the facts sought to be 
discovered are material for such purpose. — Carrol v. Farmers* 4* 
Mechanics* Bank, 1 Harrington's Ch. R., p. 197. (1845.) 

The Chancellor cited Brown v. Swann, 10 Peters^ 502. 

BILL OF DISCOVERY— CHANCERY. 

If a party has a defence at law of which he is advised before the 
trial, and neglect to make it, or to apply to the Court of Chancery 
for a discovery, if necessary to his defence, in aid of the trial at law^ 
he is precluded and cannot afterwards have relief in this court. 

A Coart of Chancery will compel a discovery in aid of a defence at 
law ; nor can there be a doubt that it will stay proceedings at law, 
until an answer to the bill for discovery can be obtained. — Wright v. 
Sing et aL, 1 Harr'mgUnCs Ch, R,,^. 12. (1845.) 

(Frazer cited Le Chun v. Govemeur $f KembUi 1 John. Cos. 492, 502; 
Jmnetoi v. £t/on, 3 /. C JS., 351 ; Lansing v. Eddy, 1 /. C /?., 51 ; Smith v. 
Lemy, 1 J« C. R., 320; Barker v. Elkins, 1 /. C. R., 465; Penny v. Martin, 
4 J. 0. 12., 576 ; 5 Peters' R., 503. 

s 

The Cbarcelloe ctfe(2 Le Chien v. Govemeur A Dessau^ IJohn. Cas.^ 436; 
Myy. McCrea, 422.) 

BILL IN EQUITY, 

A l>ill in equity can be filed to enforce the vendor's lien, only when 
the complainant has exhausted his retpedy at law, or where he avers 
Bucb facts as will show that he cannot have a full, complete and 
adequate remedy at law. — Richardson v. SHUinger^ 12 Gill kJohvSion 
A, p. 477. (1845.) 

BILL OF EXCEPTIONS. 

Nothing which does not properly belong to the record is part of it, 
gMesa it be inserted in the bill of exceptions. 
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A bill of exceptions stating that, " the following evidence was 
offered/' then adding, '*here insert the same, ' is incomplete* anddoes 
not make part of the record the evidence thus attempted to be em 
braced in it, even 'though contained in the transcnpt of the record.—* 
Rankin t. Holloway^ 3 Smedes ^ Marshall's R^P- ol4, (1845.) 

{Howard eUed Berry ▼. Hak, 1 Hoio. 315; 4 Hw. 28% S70, 481 ; A- 

Hqw.U.) 

BILL OP EXCHANGE. 

A notice of the protest of a bill of exchange to be given by onb is 
another who resides in the same city, must be served personally or 
by leaving it at his house or place of business : depositing it in the 
post office directed to him is not sufficient.-^Xr<ti»er v McDcwdlf 8 
Watts 4* Sergeant's R., p. 138. (1846.) 

BILL OF LADING. 

The delivery of a bjll of lading endorsed, puts it in the power ofitbe 
endorsee to transfer the property to a bitna juU purchaser for a valuably 
consideration, and deprives the original owner of any right of stop^ 
p^ge in transitu : biit, as between the original parties, the consignor 
and consignee, the question whether the property parsed will depend 
upon what the real contract was*— *Ji»i^yn# v. Vsbomt^ 8 iScaWs Nem 
.Reports p. 605. (1845, J 

BILLS AND NOTES. 

In an action against a party as acceptor of a bill of exchangcl^ 
accepted in his name by another person, when evidence has been 
given of a general authority in that person to accept bills in thQ de- 
fendant's name, an admission by the defendant of liability on another 
bill, so accepted, is good evidence confirmatory of the former.^- 
Llewellyn v. WimkwortU, 13 Mtesan ^ Wehhy^s £., p. 598. (1845.) 

BILLS OP EXCHANGE AND PROMISSORY NOTES* 

It is a rule of commercial law, that when the facts are ascertained 
and undisputed, what shall constitute due diligence in communicatiujg^ 
notice of the dishonor of a bill or note, is matter of law to be decided: 
by the court. 

Although a note may not be in form negotiable, yet the payee may 
make it so by endorsing it payable to order, after which it becomes, 
as Iwslween the endorser and the holder, an fnlandbill of exchatige, in 
which the endorser stands in the light of a new drawer of a bill pay- 
able to the order of the endorsee ; and this holder by taking it i» tbip 
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character; takes it subject to all the rules that regulate the relations 
between endorser and endorsee in negotiable instruments. 

If there be no time of payment mentioned in a bill, like a note 

payable at sight, a reasonable time is allowed to make the demand on 

Che psomiser, and if he refuse to pay, iromediato notice must be given 

by the holder to the endorser. — Brenzer v. Wightman^ 7 IVatts ^ Ser* 

- 0eanfi R.,p. 264. (1845.) 

Ebror to the Common Pleas of Dauphin county. 

James Wightman v. Mathias Brenzer. This was an action founded 
on the following; due-bill : — 

" Due Mathias Brenzer, $204 91, for value received, May 28tl]^ 
*837, 

Hugh Curran/' . 

Endorsed, *' Pay James Wightman or order. 

Mathias Br£nzcr." 

> Wightman obtained this due-bill from Brenzer, in October, 1837, 
and wanting to raise money, he obtained it from Christian Caslow, 
apdgave him the due-bitl as collateral security for it. A month or 
two after Caslow got it, he demanded payment from Curran ; but he 
wiras unable to pay, and in a month or two after that, Caslow gave 
notice to Brenzer that the due-bill was not paid ; subsequently, he re- 
turned it to Wightman, who brought this suit to recover the same from 
Brenzor. 

The court below referred the subject to t}ie jury as a matter of fact, 
whether there was due diligence used in giving notice to Brenzer, of 
the non-payment of the due-bill by the drawer, and the jury found a 
;rerdict for the plaintiff. 

^Iricks, for plaintiff in error. 

The endorsement of this due-bill was the making pf a bill of ev 
diange, as between the endorser and endorsee, although the original 
instrument was not negotiable — 3 Whart, 120 ; 9 Watts^ 356 ; 8 Serg, 
tf Rawle, 356. This being so, then the reasonableness or unreasona- 
bleness of notice was a question of law to be determined by the court; 
\iind they should have instructed the jury that the delay to give notice 
;^as unreasonable. — S Serg. if Rawfe, 354; 9 Johns. 121; 1 YecUes^ 
145 ; 1 Pet^s, 678 ; 7 Cow. 705 ; Chit. BiUs, 291 ; 10 Mass. 84 ; 3 
, Eawh, 359 ; 1 DaU,, 255 ; 3 Wash. C. G. Rep., 396. 

Cake and Ott, contra. ^ 

Argued that the original note not being negotiable, the transaction 
would D0{ be governod by those strict rules of commercial law which 
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regulate the rights and liabilities of parties to such instruments.— 8 
Serg, <^ Rawle, 135. And in this case the court were right in sub^ 
mitting the question as to whether the notice was reasonable orothe^ 
Wise to the jury.— 8 Serg, ^ Rawle, 355; Chit. BilU, 377; iDalhj 
255 ; 2 Dall.j 192, 2'33 ; 1 Serg. ^ Rawle, 531 ; 4 Dall, 165 ; 1 Sauni. 
PL 8; JBv., 258 ; 2 Watts Sf Serg., 401 ; 1 YeaUs, 360. Besides, if 4 
note be received in payment of a precedent debt, the same diligence 
is not necessary. — 2 Wash. C. C. R., 191; 3 Whart.^ 116 ; 7- Serg. ^ 
Rawle, 321. 

The opinion of the Court was delivered by 

Sergeant, J. — There is certainly a discrepancy to be ound in the 
reported cases in this State, on the question, whether the reasonable- 
ness^ of notice to an endorser of the non-payment of a promissory 
note or bill of exchange is a question for the Court or for the jury ; 
and the same remark may be made on the older cases on this subject^ 
in many of the other States of the Union, and in England. But the 
doctrine seems now to be settled as a rule of commercial law, that 
where the facts are ascertained «>r undisputed, what shall constitute 
due diligence in communicating notice of the dishonor of a bill or 
note is matter of \^w.-^Bank of Columbia v. Latorence, 1 Pet. S. G., 
578 ; Aymer v. Beers, 7 Cow. 105 ; 8 Johns., 173 ; 11 Johns., 231 ; IQ 
Mass., Si; 3 Me^rsh, 26i; Chitty oti^ Bills, 366. And of late, this 
Court has adopted the same principle, considering it of the first im* 
portance, that the commercial law should be everywhere the same. 
This due-bill, as originally drawn, was not a negotiable instrument. 
But the payee^ by endorsing it payable to order, made it negotiable ; 
after that it became, as between the endorser and the holder, an in- 
land bill of exchange, in which the endorser stood in the light of a 
new drawer of a bill, payable to the order of the endorsee ; and the 
holder, by taking it in this character, took it subject to all the rules 
that regulate the relation between endorser and endorsee, in nego- 
tiable instruments. — Leidy \. Tammany, 9 Watts, 353, No time of 
payment being mentioned, it resembled a note payable at sight, or oil' 
demand. There was no necessity for a demand at any particulair 
time, as there is where a note is made payable at an appointed day j 
but like such a note endorsed after it becomes due, a reasonable time 
is allowed to. make the demand on the promisor. — McKenny v. Grata- ' 
ford, 8 Serg. 8f Rawle, 354. Whether the demand in the case before 
us war made in a reasonable time, it is unnecessary now to inquire, 
because, supposing it to have been so, yet when & demand is actually 
made by the holder, and there is a refusal by the maker to pay, there 
is no reason why the rule requiring immediate notice of the non-pay- 
ment to be sent to the endorser, should not apply in the same manner 
as it does in the case of the demand and refusal of payment of a note 
or bill, originally made payable at a particular day. It becomes 
equally important to the endorser to receive immediate notice o^ the 
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iion-pavroe«it« that he may take measures to collect the money from 
the maker, which he might lose by delay of notice ; and the plaintiff, 
-by omitting to give due notice, ought equally to be considered as dis- 
charging the endorser, and agreeing to look to the maker. The 
endorser's engagement is in both cases conditional, not absolute. 
According to the settled principles of commercial law, the holder is 
bound, in case of an inland bill, to forward immediate notice, on the 
day following the refusal, where there exists no reason to account for 
the omission to do so. — Chit, Bills, 367. ,It seems Caslow, the holder 
of this paper after the endorsement, demanded payment from Curran, 
the maker, in November or December, 1837, which was refused. A 
month or two afterwards, he saw Brenzer, and told him the note 
was unpaid. No circumstance appears at the time of the endorse 
ment or since, that dispenses with the necessity which the. law imposes 
of giving due notice to the endorser. Supposing, then, the notice 
actually given by Caslow was sufficiently |)rekci8e to constitute legal 
notice, yet in point of time, we are of opinion it was too late, and 
the Court ought to have instructed the jury, as requested by the de- 
fendant, that defendant did not receive due notice of the non-pay- 
ment of the note, and was not therefore liable upon it as endorser. 

Judgment reversed, and venire de novo awarded. 

To entitle the holder of an accepted draft to recover against the 
acceptor, who did not receive value, he must be an innocent holder 
for value and without notice of the facts which would be a good 
defence, as between the drawer and acceptor. The holder of a pro- 
tested bill may sue the acceptor or drawer, or both ; but when he has 
received the amount from either, he can proceed no farther against 
^the other. — Boggs v. Lancaster Bank, 7 Watts fy Sergeant, R.y p. 331. 
(1845.) 

BOOK ACCOUNT. 

Where a certain sum is offered by a debtor to his creditor, as the 
balance due to him on book, which the creditor declines receiving, 
claiming that there is more due to him, and the debtor deposits that 
sum in the hands of a third person, directing him, in the presence of 
the creditor, to deliver it to the creditor, if he will receive it as the 
balance due, and the creditor subsequently receives it from such 
third person, this operates as a discharge of the creditor's whole 
account, notwithstanding he may declare, at the time be re<%ives it, 
that he does not accept it in full for the balance due him,-^MeGlynn v. 
Billings, 16 Vermunt R., p. 329. (1845.) 

(Foot and EverU cited 12 Ft., 249 ; 8 Wend., 405; 2 Hall, 197; 9 Cow., 
420,747; 2Catik>,99; 2 Eng. Com. Law, 334; 2F^, 283, 287; 1 Eng. 
Com Law, 494 ; 3 T. JR., 757 ; 6 F/., 334 ; 2 Kent. 620^1 ; 3 Conn., 172. 

Pond, contra, cited Sedey, et al^ v. Spencer^ 3 Ft^^dSA ; fFrighty. AUen^ 
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4 F/., 572; Darlvw v. Hidl, 5 Ff., 91 ; ^Atttn^ v. C«mtN, 5 Ff., 4SH 

Austin V. J?crr3^, 3 Vt., 58 ; Woody, Johnson, 13 F*., 194.) 

BOOKS OF FACTOR— BALANCE OF. 

If the books of a factor exhibit a balance due to his principal, and 
this be communicated to him, it is conclusive upon the factor, and he 
cannot afterwards alter or in any way impair it. But if the state of 
the account be not communicated to the principal, so that he may 
have acted upon the supposition that such balance was in his favor« 
he may afterwards show that the entries were made by fraud or mia* 
take. — Va/niries v. Rickety, 8 Wat$f 4" SergeaaU^s R., p. 87. (1846.) 

(RoDOERS, J. cited Simpson ff Ingham^ 2 £. 1^ C, 65 ; 21 Eng, Com. 

Law, 462.) 
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Where the condition of a bond is to do a thing, which has been 
rendered impossible or illegal, the obligor is discharged. — Brown ▼. 
DUlohunty, 4 Smedes if Marshall's JR., p. 713. (1845.) 

(Trotter, J. cited Sqftin v. Fowler, 18 /. R., 335 ; Mannin v. Patridgf 
14 East, 599 ; Beers v. Houghton, 1 McLean's C. C. R*, 226 ; Beers v. 

Haughton, 9 Peters, 329.) 

If an unconditional payment be made upon a bond bearing inter- 
est, which is not yet due, it must be applied first to the extinguish- 
ment of the interest up to the time when the payment is niiade ; then 
to the principal, ^ro Canto. — Spires v. Hamot^ 8 Watts fy Ssrg€iMU*s R^ 
p. 17. (1846.) 

, BREACH OF TRUST. 

Ac agent assisting in a breach of trust is personally responsible, — 
Attorney-General v. Corporation of Leicester ^ 7 Beavan*s R,^ p^ 176. 
(1846.) 

^ (The Master of the Rolls cited Fykr v. Fyler, 3 Beavans, 550, and ease$ 

cited.) 

CARELESS DRIVING. 

In an action by the owner of a coach and horses against the driver 
of another coach, for driving the wheels of his coach upon one of the 
horses attached to the plaintiff's coach, it is a question for the jury, 
whether the plaintiff 's driver was guilty of such misconduct as to 
prevent the plaintiff's recovery; and the court cannot properly give 
peremptory instruction to the jury that the defendant is entitled to a 



▼f^iet l^cause of the mitconclact of the plaintiff's driver. — Mitnroe 
r Leack, 7 Metcalf's R., p. 27 i. (1845.) 

CARRIER. 

Where the carrier of goods by water, stows them on deck without 
the consent of the shipper, and in the absence of any custom (binding 
en the latter) thus to stow them, he will be responsible for their Ihss, 
if they are " washed overboard in a gale" and if a part of the goods 
shipped are thus lost, the shipper will be entitled to recoupe to the 
extent of their value, for the freight of the goods delivered. — Waring 
V. Morse, 7 JJabama R., p. 343. (1845.) 

{.Stewart ciUd Post $f Russdy. JZo&ertoon, 1 Johns. R., 24 ; Scott y. Lihhy 
et al., 2 Johns. A., 236; Jfelsh v. Hicks, 6 Caw. 504; Coffin y. Storer, 5 
Mass. 252, 

GoLUER, C. J. cited Barber v. Bruce, 3 Conn. 9 ; Smith et al, v. Wright, 1 
CoMtf 43 ; Ltnax v. United Ins. Com. S Johns, cases, 197.) 

Trover may be maintained against a common carrier where the 
goods intrusted to him are lost by his act, though without any wrong- 
fol intent : as where he delivers them to the wrong person by mistake, 
or under a forged order. 

Bat. if the goods are lost through the mere omission of the carrier, 
trover will not lie even after demand and refusal, but the owner should 
bring either assumpsit, or a special action on the case. 'The usual 
contract of a carrier of passengers includes an undertaking to receive 
and transport their baggage, though nothing be said about it ; and if it 
be lost, even without the fault of the carrier, he is responsible. 

The term baggage in such cases does not embrace samples of mer- 
chandise carried by the passenger in a trunk, with a view of enabling 
him to make bargains for the sale of goods. 

Nor does the term embrace money in the trunk, or articles usually 
carried about the person, and not as baggage. 

Otherwise, however, as to articles for the personal use, convenience, 
instruction or amusement of the passengers on the way, and usually 
carried as baggage ; e. g. wearing apparel, brushes, writing materials, 
books, fishing tackle, &c. 

Money to pay travelling expenses, carried in the passenger's trunk 
IB not included in the term baggage. — Hawkins v. Hoffman, 6 HiWs 
Il.,p.5S6. (1845.) 

AiJTioN on the case, tried at the New York circuit in May, 1843, 
before Kent, C. Judge. The declaration contained counts against 
the defendant as a common carrier of passengers and goods on the 
Hudson River, and complained of the loss of the plaintiff's trunk and 
its contents. There was also a count in trover. The plaintiff was a 
merchant, dealing in silk trimmings and buttons, and employed one 
Francis Mason as his " traveller," who was furnished with samples of 
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« 

the griods'wliich the plaititifTfaad for sale. Mason went from place to 
place making sales for the plaintiff) and, as is usual in that business, 
carried samples of the goods with him. 

He had a black trunk containing the samples, which were of the 
value of $279,75. He had also a hair trunk and a valise. In May, 
1843, Mason took passage at New York on a steamboat belonging to 
the defendant, called the Swallow, for Poughkeepsie, and put the two 
trunks and the valise on board. On arriving at Poughkeept^ie in the 
nif^ht, Mason went ashore, and the* trunks and valise were landed and 
placed on the wharf. He delivered the hair trunk to a coachman whose 
carriage stood at the upper end of the wharf, and also pointed out to 
him the black trunk., When the hair trunk had been taken to the 
coach Mason returned to look for his valise, and found it. He then 
turned to look for the black trunk, but did not find it. Supposing the 
coachman had taken it, he went to the carriage to inquire, and found 
that the coachman had by mistake, taken the trunk of one Brett. By this 
time the boat had left on her way to Albany. While Mason was engaged 
with the coachman, and in looking for his valise, the steamboat hands 
had taken the black trunk on board the boat. When Brett missed his 
trunk the boat was just about^ to leave. He called to the hands to 
know if they had taken his trunk on board again, and one of them 
held up a trunk and inquired if it was his, and he answered that it 
was not. This was in fact the trunk of the plaintiff, and it was proba- 
ble from the evidence that the hands who had assisted in landing the 
passengers and baggage, saw the trunk in question on the wharf, ap- 
parently without an owner, and supposing that it had been landed by 
mistake, carried it back on board the boat. Mason went to Albany 
the next day in search of the trunk, but it could not be found. 

The defendant insisted that he was not liable for the trunk and con- 
tents, either as baggage or as freight. — The plaintiff insisted that it 
might be considered the necessary baggage of the traveller; but that 
if the contents of the trunk must be regarded as merchandise, the 
defendant was answerable for the act of his servants in returning the 
trunk to the boat, and that the cause should go to the jury on the count 
in trover. The judge, however, ordered a nonsuit, which the plaintift* 
now moved to set aside. 

Hastings, for the plain tiffl 

Hoffman, for defendant. 

« 

By the Court, Bronson, J. Trover will lie where the goods have 
been lost to the owner by the act of the carrier, though there may 
have beei no intentional wrong ; as where the goods are by mistake, 
or under a forged order, delivered to the wrong person. — Yotd v. 
HarhottU^ Feake, Cas. 49 ; Devereux v. Barclay, 2 Bam. & Aid., 702 
SUph^enson v. Hart, 4 Bing., 476 ; Labbock v. Jnglis, 1 Stark, R. 104. 
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But it will not lie for the mere omission of the carrier ; as where the 
property has been stolen, or lost through hib negligence, and so cannot 
be delivered to the owner. The remedy in such cases is assumpsit, 
or a special action on the case. — Anon, 2 Salk. 655; Ross v. Johnson, 
5 Burr. 2825 ; and see Dewell v. Moxon, 1 Taune.^ 391 ; 2 Saund, 47,/; 
McConibie v. Davies, 6 East, 538. Mere non feasaQce does not work 
a conversion of the property ; and although the owner may have 
another action, he cannot maintain trover. Here, the trutik was lost, 
and the plaintiff can only recover, if at all, upon the counts which 
charge the defendant as a carrier. A demand and refusal would not 
alter the case, for as the trunk wels either stolen ')r lost the defendant 
could not deliver it. Demand and refusal are only evidence of a con- 
version where the defendant was in such a condition that he might 
have delivered the property if he would. 

If the:.defendant was a common carrier of the lost trunk, it would 
then be important to inquire whether there was a complete delivery 
of the property to Mason at Poughkeepsie. If there was a full trans- 
fer from the custody of the boatmen to the charge of the owner, the 
defendant's contract was performed, and he was no longer answera- 
ble for the property as a comn^oa carrier. But although the evidence 
tended pretty strongly to show a complete delivery, I do not think it 
so conclusive as to warrant the judge in taking the questipn from the 
jury, if the cause turned upon that point. He undoubtedly vrint 
upon the ground that the defendant was not to be regarded as a com^ 
mon carrier of the trunk ; and that is the principal question in the 
cause. 

Although I do not find it stated in the case that Mason paid any 
thing to the boat owner, either for freight or passage, yet the whole 
argument on both sides went upon the ground that he had paid the 
usual fare of a passenger, and nothing more; that he neither paid, 
nor intended to pay any thing for the trunk ; but designed to have the 
same pass as his baggage. It was formerly held, that the owner of the 
boat or vehicle was not answerable as a carrier for the luggage of the 
passenger, unless a distinct price was paid for it. But it is now held,, 
that the carrying of the baggage is included in the principal contract 
in relation to the passenger ; and the carrier is answerable for the 
loss of the property, although there was no separate agreement con- 
cerning it. A contract to carry the ordinary baggage of the passen- 
ger is implied from the usual course of the business ; and the price 
paid for fare is considered as including a compensation for cairying 
the freight. But this implied undertaking has never been extended 
beyond ordinary baggage, or such thinj^s as a traveller usually carries 
with him for his personal ccnvenience in the jout^ey. It neither 
includes money, nor merchandise. Orange Co, Bank v. Brown, 
9 Wend., 85 ; Pardee v. Drew, 25 Wend., 459. It was suggested in 
the first case, that money to pay travelling expenses might perhaps be 
included. But that may, I think, be doubted. Men usually carry 
money to pay travelling expenses about their persons, and not in thc^r 
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trunki or boxes ; and no contract can be implied beyond such things 
as are usually carried as baggage. It is going far enough to imply 
an agreement to carry freight of any kind from a,c«'>ntraqt to carry 
the passenger ; for the agreement which is implied is nsuch more 
generous than the one which is expressed. The carrier is only 
answerable for an injury to the passenger, when there has been some 
want of care or skill ; but ho must answer for the loss of the goods, 
though it happened without his fault. Still, an agreement to carry 
ordinary baggage may well be implied from the usual course of busi- 
ness; but the implication cannot be extended a single step beyond 
such things as the traveller usually has with him as a part of his lug- 
gage. It is undoubtedly difficult to define with accuracy what shall 
be deemed baggage within the rule of the carrier's liability. I do 
not intend to say that the articles must be such as every man deems 
essential to his comfort ; for some men carry nothing, or very littlo 
with them when they travel, while others consult their convenience 
by carrying many things. Nor do I intend to say that the rule is con- 
fined to wearing apparel, brushes, razors, writing apparatus, and the 
like, which most persons deem indi^ipensable. If one has' books for 
fais instruction or amusement by the way, or carries his gun or fishing 
tackle, they would undoubtedly fall within the term baggage, because 
they are usually carried as such. This is, I think, a good test for 
determining what things fall within the rule. 

In this case, the plaintiff sent but Mason as his ** traveller*' or 
agent to seek purchasers for his goods, and the trunk in question con- 
tained samples of the merchandise which he wished to sell. The 
samples tvere not carried for the personal use, convenience, instruc- 
tion or amusement of the passenger in his journey ; but for the pur- 
pose of enabling him to make bargains in the way of trade. Although 
the samples were not themselves to be sold, they were used for the 
sole purpose of carrying on traffic as a merchant. They were not 
baggage within the common acceptation of the term ; and as they 
were not shipped or carried as freight, the judge was right in holding 
that thus plaintiff could not recoven 

New trial denied. 

Common carriers canuol:, by any special contract, exempt them- 
selve from liability for losses arising from negligence ; and where 
there is a special acceptance, the anus of showing, not only that the 
cause of the loss was within the terms of the exception, but also, that 
there was no negligence, lies on the carrier. Swindler t. Hilliard, el 
dL, 2 Richardson's R., p. 286. (1846.) 

(Walker cited Story on Bailment^ &iS ; Coggs r. Bernard, 2 La. Raym,, 
909; Ihii.,162; 2 iCeiU, 607, noie c ; Story on BaU, 553; Story, 5i9. 

McOrady, conta, cited Dud., 162; 2Sp.,197; Rice,U6; StoryonBaU., 
549; 4 Co., 84; I Ventn, 233; 1 Stra., 145; Carth., 485; i Burr. ,2298; 
1 H. BL, 298 ; I T. R., 27 ; ST. «., 531 ; 3 Taunt., 264, 271 ; 4 Camp., 



f* 



44 CARRIER. 

40 ; 5 Sing., 212; 5 East, 507, 513; Story on Bail, sec. 573; 2 Eng. Com 
LcM, 371 ; 9 Eng, Com. Latp, 10; 2 Eng. Com Lata, 301; 4 Camp., 22 
11 Eng. Com. Low^ 245 ; 2 Exeh. JR., 18; 1 Exch.R., 107.) 

The transportation of passengers, or. of raerchandise, by common 
carriers, does not necessarily in^^ply, that the owners are not common 
carriers of bank-notes or specie. The nature and extent of that 
employment or business, which the owners expressly or impliedly 
hold themselves out as undertaking, furnishes the limits of their 
rights, duties, obligations, and liabilities. No person ^s a common 
carrier, in the sense of the law, who is not a carrier for hire* It is 
not necessary, that the compensation should be a fixed sum ; it is 
sufficient if it be in the nature of a quantum meruit, enuring to the 
benefit of the owners. Nor is it necessary, that the goods or propeity 
should be entered upon a freight list, or the contract be verified by 
any written memorandum, although both may be important ingredients 
in ascertaining the true understanding of the parties, as to the char- 
acter of the bailment. Where a certain ch^er, incorporating the 
Nantucket Steamboat Company, granted a right to run a steamboat 
" for the transportation of merchandise," and the master thereof, 
being intrusted with a certain sum of money in bank-bills, lost it, or 
never duly delivered it. It was held, that the term " merchandise,*' 
does not apply to mere evidence of value, such as notes, bills, checks, 
policies of insurance, and bills of lading, but only to articles having 
an intrinsic value, in bulk, weight, or measure, and which are bought 
and sold ; and that, in order to render the Company liable, it must be 
clearly proved, that they had held thems'elves out to the public as 
common carriers of bank-bills for hire ; and that they had authorized 
liie master to contract on their account and not on his own, for the 
carriage thereof, which in the present case was not established by 
proof. It was also held^ that the onus prohandi was upon the libellanta 
to make out a prima foude case, in the affirmative ; and then the amms 
probandi of displacing this inference was shifted upon the respondents. 
The knowledge of the owners, that the master carried the money for 
hire, would not afiect them, unless the hire was on their account, or 
unless the master held himself out as their agent in that business, 
within the scope of the usual employment and service of the steam- 
boat. — Citizens* Bank y. Nantucket Steamboat Co., 2 Story* s R., p. 16. 
(1845.) / 

Where the master receipts for articles to be shipped on his vessH, 
as in good order, the vessel will be responsible for any damage subse- 
quently discovered, unless clearly proved to have occurred before the 
delivery. And where he gives a receipt for goods left on the levee, 
they areas much at the risk of the ship, as if actually on' board. 

Where the gouds left on the levee to be shipped, are exposed to 
rain, and tne shipper subsequently proposes to the master to ascer 
tain the damage from the exposure, before the voyage, and the latter 
declines to do s.>, the vessel will oe respoiibible fur any increase of 
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damage, resulting f^om the voyage, and the delay to which the goods 
ttr© necessarily exposed in the foreign port before they could be ex- 
amined. — Borrei ▼. SaUer, etal.y 10 Robinson's La,R., p, 434. (1845.) 

CARRIER— STEAMBOAT. 

If a steamboat on the Ohio river, run upon a stone and knock a 
hole in her bottom, the carrier will not be discharged from liability 
by virtue of the clause in his bill of lading, ** The dangers of the 
river only excepted :** but in order to relieve himself from responsi- 
bility, it is incumbent on him to prove that due diligence and proper 
skill were used to avoid the accident, and that it was unavoidable.-— 
WhUende v. Rtusel, 8 Walts ^ Sergeant's 22., p. 44. (1846.) 

CHANCERY— INJUNCTION—PUBLIC OFFICER. 

The Court of Chancery has undoubted jurisdiction to interfere 
by injunction, where public officers are proceeding illegally and im- 
propeily, under a claim of right to do any act to the injury of the 
rights of others. — Cooper ^t al,, v. Alden^ et al,, 1 Harrington's Ck, R.j 
p. 72. (1845.) 

(The Chancellor cited Mohawk and fl. JR. 12. Co. v. Artcher^ 6 Paige 
JR., 88 ; Oakley v Trustees 9f fVilliamsburg, 6 Paige JR., 264 ; Gardner v. 
jTmstees of the village of Nswburgt 2 Johns. Ch., 162 ; Belknap v. Be//mop,2 
Johns. Ch., 4630 

CHARGE OP COURT— WRIT OF ERROR. 

An eiToneous charge upon an immaterial question affords no ground 
for a writ of error. — Leoen v. Smithy I Denials R,, p. 57 J. (1846.) 

Jewett, J. cited Hayden v. Palmer^ 2 Hill^ 205 ; The People v. Wiley, 3 
mi, 214.) 

CODICIL— WILL. 

A will and codicil are to be construed tog^^her as one instrument, 
and are to be reconciled as far as practicable, but iftheie be any con- 
flict or repugnancy between them, the codicil, as the last indication of 
the testator's mind, must operate in preference ^o the will. — Lee v. 
Pindle, 12 Gill ^ Johnson's R., p. 288. (1845.) 

COLLISION 

A collision between two ships on the hi^ seas, whether it result 
from accident or negligence, is in all cases, to be deemed a peril of the 
seas, within the meaning of ti policy of insurance. — All expenses, 
resulting as a direct and immediate consequence of a peril insured 
^against, are covered bv the poKcy. — Hale v. Washington Lis. Co., 
2 Store's R., p. 176. (1845.) 
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(Stout, X., cited Bvilet ▼. Fiaker, 3 £fl]9.,67; 2 P&t72tp«* /i»m ckm. IB, 
>«c. 8; Pe<«r» r. ^forrm 7fw. Co., 14 PekT8\ 99 ; Smi«^ v. Scott. 4 Tauo*., 
126 ; Bu8k ▼. r^ iJotfoi /m. Cp., 2 jBom. and ^i/d., 73 ; Walker v. Afai*- 
landj 5 j!?am. ^ ^/c^, 171; Bishop v. Pentland, 7 Bam. if Crfsa,, 2 ID; 
6'Aore y. Bentall^ 7 Bam. $f Crese.^ 798, note 6. ; Sadler v. i>t>on, 8 Meeson 
Sf fVelsby^ 895; CoZt<m&ia /n«. Co. y. Lawrence^ 10 Peters\ 507; Waters r* 
Tht Merchants' Louisvilh Ins. Co., 11 Pe<er«% 213.) 

COMMISSION OF LUNACY— ALIEN. 

A commission of lunacy may issue against an alien. 

The doraicil of the party against whom a commission of lunacy ia 
applied for, is not material to the question of jurisiiiciion, though it 
may be material to the question of iliscretion, if, for instance, the 
party has come here (England) for a short time or for a particular 
purpnse.-^/» re^ the Princess Bariatinskij I Phillip's Ch. R., p. 375. 
(1846.) 

This was a petition for a commission of lunacy. The lady, who 
was the subject of it, was the daughter of a Russian nobleman, and 
was born in Russia in the year 1807; but her mother . who was a 
daughter of Lord S., an Enghsh peer, having died in giving her birth, 
she was shortly afterwards sent over by her father to England, and 
committed to the care of her maternal 'trandmother and aunt, by 
whom she was accordingly brought up. Her father died in 1826 ; 
and in 1829, being about a year after she attained twenty-one, she 
exhibited symptoms of mental derangement, and soon after became a 
c<mfirmed lunatic, in which state, however, she continued lo live under 
the care of her mother's family, without any applicatiim being made 
for a commission of lunacy, until the year 1843, when Prince Bariw 
tinski, her half-brother, came over to this country, and claimed the 
custody and management of her person and property, insisting by the 
laws of Russia he was entitled to it as the head of his family. In 
consequence of that claim, this petition was presented by her nrater- 
nal aum, under whose care she was living; and the petition now came 
on to be heard together with a counter petition by Prince Bariatinski, 
which prayed that a commiusion might not issue, or if it did, that 
proper directions might be given as to who was to have the conduct 
of it ; and that the petitioner might, in the meantime, be allowed 
access to the lunatic. . 

The fortune of the Princess was stated to consist of about «£8U,000 
in the British funds, and some real estate in Russin, 

There being no dispute as lo the fact of lunacy, the only questions 
were. 

First, as to the juri8<1iction— having regard to the alienage of the 
Princess, and also to her domicil, respecting which there was a dis 
pute whether it was English or Russian. 

»^econdiy, suppuning that a commission ought to issue, who waa. to 
have the conduct of it. 
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With respect to the latter point, it was stated in one of the^affida^ 
fits that the lunatic had, in the year 1830, made a will in favor of het 
aunt, and that circumstance was urged as a ground for giving the con- 
duct of the commission, if granted, to the Prince. 

On the first question. 

The LoRB Chancellor said; the domicil was immaterial to the 
question of jurisdiction, though it might be material to the question 
of discretion ; i^ for instance, the party had come here for a short 
time, or for a particular purpose. 

With respect to the alienage, 

It was admitted by the counsel who argued for the commission, 
that they had been unable to find any reported case in which an alien 
had been the subject of a commission of lunacy ; but they contended 
that there was no reason for confining the benefits arising from the 
exercise of this branch of the royal prerogative to the Queen s sub- 
jects; and that in a case of undoubted lunacy, the Lord Chancellor 
would always grant a commission, where either the person of . the 
party or anyof his property, was within the local limits of the juris- 
diction. — Ladr/ Marr*s case, Ambl,^ 82 ; Eoiparte Southcot^ 2 Ves., 401 ; 
In re, Houston^ 1 Ru$8,, 312. 

On the other hand, it was insisted that by the law of Russia the 
Prince was entitled to the custody of his sister, and that the Lord 
Chancellor had no right to interfere with a party on whom a foreign 
jurisdiction had already attached.— JD^am ofSt, PauVa Cast, Vin, Abr. 
tit. Lunatic fA, S,j The following passages also were cited from' 
VattelVs Law rf Nations^ B, ii., Ck. 8.: " The State, which ought to 
respect the rights of other nations, and in general those of all man- 
kind, cannot arrogate to herself any power over the person of a 
foreigner, who though he has entered her territory, has not become 

her subject." " Any power which the lord of the territory 

might c^im ovpr the property of a foreigner would be equally deroga- 
tory to the rights of the individual owner, ai)d to those of the nation 
of which he is a member.'* 

(The Lord Chancellor. That supposes that the proceeding is 
directed against the party : this is alt for his benefit.) 
r It wa9 then suggested that if a commission were to issue, and a 
committee of estate were appointed, the members of Lord S.'s family, 
who had hitherto had the management of the lunatic's property in this 
country, would be liable to account for the past income, both to the 
committee so appointed, and to the Prince as curator by the laws of 
Rusna, 

(The L^mp Chancellor. The Court would not allow them to be 
molested improperly. I think there is very great doubt whether, 
after a committee has been appointed and the property has become 
vested in him, the (Jc^urt would permit any other party, claiming to 
represent the estate, to sue in ?hat character.) 

In the course of the aTgiimeut. the secretary handed up to the Lord 
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Chancellor a long list of cases in which commissions had issued 
against parties having foreign names, but in none of which it appeared 
whether the parties were aliens or not. 

On the conclusion of the argument, 

The Lord Chancellor said — 

I am satisfied, unless some authority can be cited to the contrary, 
that the Court has jurisdiction, and that it is its duty to throw protec- 
tion around the person and property of an individual in this situatioti. 
The list of foreign' names with which I have been furnished is not 
quite conclusive of the jurisdiction to grant a cormmission against an 
alien ; but it is very improbable that all those parties should have been 
subjects of this country. The Crown does not take possession of the 
lunatic's property for its own benefit ; but it takes it by its officers, for 
the purpose of applying the income to the party's maintenance, and 
accumulating the surplus for him in casA he recovers, or applying it 
according to tthe directions of his will, if he happen to have made one 
before he became insane. What can be more proper, what more 
iiumane, what more consistent with the general character of the law 
of England, than such a course ? 

I think, therefore; a commission ought to issue ; and I see no sufli 
cient reason why the aunt, who has hitherto had the care of the luna- 
tic, should not have the conduct of it ; but to guard against any thing 
improper. Prince Bariatinski shall have full opportunity of attending, 
and adducing such evidence as he may think necessary for the interest 
of the lunatic, and in the meantime he shall have access to her, (in 
company, of course, with the medical gentleman,) in order to prepare 
for the investigation. 

COMMISSLON MERCHANT. ' 

A commission merchant who sells produce consigned to him, on a 
credit without the assent of his principal, is responsible for the loss 
which may be occasioned thereby. — Hgiraton, et als.^ v. Medley, 1 Grat' 
tan's R.,p, 96. (1845.) 

COMMISSION MERCHANTS-AGREEMENT WITH. 

A debtor of plaintiffs, both being n on residents, consigned a lot of 
cotton to defendants who were commission merchants in New Orleans, 
for sale. In the bill of lading, which was filled up by one of the latter, 
it was mentioned, that, ** the proceeds shall be subject to the order of 
the plaintiffs." Defendants having sold the cotton, attached the pro- 
ceeds in their own hands for a debt due to them by the consignor. 
Held, that defendants having received the cotton in virtue of the bill ol 
lading, and sold it, were bound to carry out their agency, and to 
account to plaintiffs for the proceeds. — Bonk of Port Gibson v. Burke^ 
et al, 4 Robinson's La.R.p. 440. (1845.) ' 

Appeal from the District Court of the First District, Buchanan, J. 
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Mieou'sJid Conrad, for the appellants. The contract between 
Conger and the defendants, as established by the bill of lading, was a 
siipulation pour autrui. Civil Code, arU» 1884, 1896 1 4 Mart., N, £•, 
€6b ; 5 La,y 316. 

Chymes, for the defendants. 

BuLLARD, J. — The Bank of Port Gdbson represents, that one John 
B. Conger, being largely indebted to them by notes, and willing to 
make provision for the payment by a shipment of cotton to New 
Orleans, the proceeds when sold to be applied accordingly, did ship 
one hundred and fifty bales of cotton to the defendants, Burke, Watt 
& Co., who undertook to sell the cotton, and hold the proceeds sub- 
ject to the plaintiff's order. That according to the tenor of the bill of 
lading, which was filled up by one of the defendants, the cotton was 
to be sold for account of the plaintiffs, and the proceeds held subject 
to their order ; but the plaintiffs allege, that the defendants received 
the cotton, sold the same, and instead of holding the proceeds subject 
to plaintiff's order, neglect and refuse to pay the same over to their 
order. 

The defendants set up a special exception and plea in bar. They 
allege that the same John B. Conger, who appears to be the shipper 
of the cotton, being largely indebted to them, they instituted suit 
against him by attachment, and caused the same one hundred and 
fifty bales of cotton to be seized and attached as his property, and that 
such proceedings were had, that the said cotton was duly declared and 
adjudged to be subject to their attachment. They therefore conclude 
that the plaintiffs cannot maintain the present action. 

In case this exception should be overruled, they further answer by 
denying all the allegations contained in the petition, and averring 
that the plaintiffs never had any right, title, or possession, in, to, or of 
the said one hundred and fifty bales of cotton, nor any lien or privi- 
lege on the same, but that the same was, in law and justice, liable to 
the attachment and judgment of the respondents, and was justly and 
legally decreed, to be applicable to the defendants' attachment, and to 
the satisfaction of the judgment recovered in the Parish Court. They 
further plead, that the plaintiffs, in their corporate capacity, and under 
their charter, could not, under the circumstances of this case, acquire 
any such right, title, interest, or lien as they set up in their petition. 

The District Court sustained this plea, and gave judgment for the 
defendants. The plaintiffs have appealed. 

The facts are simple and undisputed. Conger called at the Bank, 
and informed the Cashier, that he had one hundred and fifty bales of 
cotton ready to ship for their account, the proceeds to be credited on 
hts notes to the Bank. The Cashier, being short of clerks at the time, 
rbnuested Conger himself to make the shipment, and take the bill of 
lading. This was assented to, and the name of Bogart mentioned as 
'the general agent of the Bank in New Orleans, but ho was not 

n 
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instructed to ebip to him. When the boat stopped to take in the cot* 
Ion, Watt, one of the house of Burke, Watt & Co., was on board, and 
solicited the commissions on the sale of the cotton for his house. 
Whereupon the bill of lading was filled up by Watt, containing these 
expressions : ** proceeds of the above to be subject to the order of the Port 
Gibion Banky The cotton was received in New Orleans, sold by 
the house, and afterwards the proceeds attached in the hands of the 
consignees, to pay a debt due to themselves by Conger. 

If any other than the consignors had levied the attachment, it might 
perhaps be a fttir subject of discussion, whether Conger, by taking 
such a bill of lading and handing it ovei to the Bank, had so far placed 
the cotton beyond his control as to protect it from attachment by his 
creditors. Be that as it may, and admitting it as doubtful, yet we are 
clear, that the defendants, having received the cotton in virtue 
of the bill of lading, and having sold it, were bound to carry out 
their agency, and to account for the proceeds to the plaintiff. The 
attachment added nothing to the defence of Burke, Watt & Co. 
According to the argument of their counsel, compensation took phice 
as soon as they had sold the cotton, and the obligation to pay over was 
extinguished by a liquidated debt due to them by Conger. This argu- 
ment supposes that they were to pay or account to Conger, whereas 
they had come under a positive engagement to pay over to the Bank, 
for whose benefit the shipment was made. They dealt with Conger 
as the agent of the Bank, and cannot now be permitted to go counter 
to the engagement contained in the bill of lading. 

The only exception to the capacity of the plaintiffs, is a denial of 
their corporate capacity to acquire such a title, interest, or lien as they 
assert in this case. Their authority to contract in Mississippi, where 
this arrangement appears to have been entered into, cannot be ques- 
tioned under their charter ; and no good reason has been shown why 
it should not be carried into effect here. Good faith requires that 
it should be. 

The judgment of the District Court is, therefore, avoided and 
reversed ; and it is further adjudged and decreed, that the plaintiffs 
recover of the defendants, in solido, the sum of six thousand six hun- 
dred and iifly-one dollars and seventy-five cents, with interest at five 
per cent, from judicial demand, to wit, February 27, 1840, until paid, 
with the costs in both courts. 

COMMISSION MERCHANT— FACTOR. 

When goods are consigned to a comndission merchant, or factor, for 
tale at a certain limited price, and he makes advances on them, — if 
the goods cannot be sold at the price limited, and the consignor, upon 
reasonable notice, neglect to repay the advances, the factor may 
tell the goods at the fair market value, although below the limit, and 
recover the balance of the advances, if any remain. 

But if the factor sell at a price below the limit, without notice, the 
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consignor may have an action on the case to recover damages, or may 
faave the amount of the damages allowed in a suit by the factor to 
recuver his advances. The measure of the damages in such case is, 
the amount of the injury sustained by the sale, contrary to the order 
of the principal. If no actual loss appear to have been sustained by 
the wrongful act, the principal will be entitled only to nominal dam- 
ages. 

A reasonable time for a sale, in due course of business, must elapse 
before a factor can demand a reimbursement of Ins advances, and 
make a sale below the limit if they are not paid, or sustain a suit to 
recover them. — Frothingham v. Evertan, 12 New Hampshire JR., p, 
239. (1845.) 

(Parker, C. J. cited Parker v. Branker, 22 PicA;., 40.) 

CONTRACT. 

One who has contracted for a building, has no right, by cancelling 
his contract with the undertakers, to .disappoint the expectations of 
persons, who, on the faith of the contract, have entered into engage-^ 
inents to furnish the latter with materials, or to bestow their labor on 
the work. — Girartky v. Campbell, 6 Robinson^ s La. fl., j?.378. (1845.) 

Where one contract grows out of janother to which it refers, and 
both are in writing, the first may be looked into to ascertain the inten- 
tion of the parties in the latter, if it is not clearly expressed therein. 
— Br,<mson v. Green, 1 Walker's C%. R,,p. 56. (1845.) 

(The' Chancxllor cited Cow. $f H. Notes, p. 1420.) 

As a general rule, when a party makes representations of material 
facts, upon which another is induced to contract with him, he is bound 
to make those representations good. 

But if the facts are not known to either party, and each has an , 
equal opportunity of ascertaining their truth, and the representations 
be not fraudulently made, the contract will not.be rescinded, even if 
they turn out to be untrue. — Mississippi Union Bank v. Wilkinson, 3 
Smedes iSf MarshaWs R., p. 78. (1845.) 

When a contract is void for fraud, it is void ab initio, and will not 
be allowed to stand as security to the grantee for advances he may 
have made, or responsibilities he may have incurred. — Borland v. 
Walker, et ah, 7 Alabama R., p. 269, (1845.) 

(Orhond, J. cited Sands v. Codtmse, 4 Johns,, 536 ; Bean v. S'nith, 
Mason, 252.) 

A subscriber for the stock of an incorporated company, cannot 
take advantage of any informalities in the manner of his subscription, 
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unless in case of fraud or error. He will be bound to pay ibe amount 
subscribed by bim, tbough books of subscription were not regularly 
Dpened according to the charter. — Mexican Gu/f Railway Co, v. 
Vivant, 6 Robinson's La. R., p. 305. (1845.) 

CONTRACT— CORPORATION. 

A contract with a corporation may be bipding on the parties, though 
it may be an abuf e of the corporate powers, for which the corpora- 
tion may be answerable to the government which created it. — Bank 
V. Hammond, 1 Richardson* s R,,p. 281. (1845.) 

■ 

CONTRACT- EQUIVOCAL AND AMBIGUOUS LAN- 

GUAGE. 

Where the language of a contract is equivocal and ambiguous, 
regard is always to be had to the subject matter about which the 
parties are stipulating, and such a construction of the terms used is 
to be adopted, as will carry their intention fully into effect ; but where 
a party expressly contracts as security, he is not to be treated as prin- 
cipal. — Slater x, Magraw, 12 GiU 6f Johnson's R., p. 265. (1845.) 

CONTRACT— IN DEMNITY. 

A party who relies upon a mere contract of indemnity has no right 
of action until he has been made to pay money. It is by payment he 
is damnified, and then his cause of action arises. — Hairs AdnCrs, ▼• 
Creswell, 12 Gill if Johnson's R.,p. 36. (1845.) 

CONTRACT— INFANT. 

Ho who avoids an executed contract on the ground of infancy, must 
refund the consideration received by him. — Smith v. Evans, 5 Hum- 
phrey*s R., p. 70. (1845.) 

Reese, J. cited Badger v. Phinney, 15 Mass. 12., 359 ; Roberts v. Wig^ 
gins, 1 N. H. R., 73 ; Root v. Stafford, 6 Cowan's R., 179 ; Parker, J. 
wHamblety. Hamblet 6 N. H. JR., 337.) 

An infant is liable for money paid at his request, to satisfy a debt 
which he had contracted for necessaries.-— Han^Zi^ v. Staeet, 1 Denio's 
ft., ^.460.' (1846.) 

(Broicsow, C. J. cited Earlev.Peale,! SalJe.,S8ff; 10 Aforf.,67; Ellis v. 
Ellis, 12, Mod., 197, S. C. ; Comb., 482 ; 3 Salk., 197 ; 5 Mod., 368 ; 1 Ld. 
Raym., 344, S. C. ; Macph., Infants, 505-6; Marlow v. Pitefield, 1 P. Wms.^ 
568 ; Probart v. Kr*jcuth, 2 Esp., 472, n.) 
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CONTRACT— PART PROFIT. 

A person in business may empioy another as a subordinate, and 
agree to pay him a share of the profits, if any shall arise, as a com- 
pensation for his services, without giving the person so employed the 
rights, or subjecting him to the liabilities of a partner. 

A firm of merchants engaged i^ general business, and trading, 
among other things, in provisions, employed a third person to attend 
to the purchasing and forwarding of produce, who was to act under 
the orders of the firm, and have as a compensation for his services one 
fourth of the profits arising out of the purchase and sale of produce, 
Heldj that the person thus employed was not a partner in the business, 
even in respect to third parties. — Burkle v. Eckart, 1 Denio's jR., p. 
337. (1846.) 

(Bronson, C. J'. cited Vanderhurgky% Hull, 20 ffend., 70; Story on ParU^ 
49, 56, 72; Collyer on Part., 14, 18.) ' 

CONTRACT— PARTNERSHIP— PART PROFIT. 

Though a partnership for a single transaction, or in a contract upon 
a canal, mutually terminates with the completion of the purposes for 
which it was formed, yet as between the partners themselves and 
others, it continues for the purpose of winding up its affairs. 

Thus when partners, who were contractors, received their final 
estimate, and some days after, one of them gave a note in the name 
of the firm, to a person who had been in their employ, for the amount 
due to him, for labor, &c. upon the contract ; it was held that he had 
as full power to give such note as he had at any previous period. — 
Fetrikin v. Collier, 1 Barr's, R.,p. 247. (1846.) 

(Montgomery and Cooler cited 5 Wharton, 530 ; 3 Watts tf SergeanVs, 345 ; 
/ 3 Kent J 50. 

Comly, contra, cited 15 Johns,, 409 ; 9 Cowen, 57 ; 9 CoweUy 420; 3 Johna,, 
529 ; 3 Kent, 50 ; 17 Serg. if Rawle, 129. 

SsaGEAKT, J. cited Gow on Partnership, 218. 

CONTRACT— USURIOUS. 

A contract which is usurious cannot be confirmed so as to make it 
available to either party. — Chamberlain v. McClurg, 8 Watts 8c Ser- 
geant's R., p. 31. (1846.) 

CONSIDERATION^ 

A mere promise to pay the debt of another, without consideration, 
is not obligatory, and there can be no recovery upon it. — Reading 
Railroad Co.v. Johnson, 7 Watts Sf Sergeant^s R,, p, 317. (1845.) 
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CONSTRUCTION. 

In the construction of written instruments^ the intention of the par* 
ties is to be ascertained, not by parol evidence thereof, nor by mere 
conjecture, but by the application of certain rules of interpretation to 
the instrument itself. WTiererer there is a latent ambiguity in an in- 
strument, as in the case of a mutual mistake in the descriptive words 
therein, the intention of the partes is to be collected from the instru- 
ment taken as a whole, and effect given thereto cy pres, and whatever 
is inconsistent therewith is to be rejected. — Cleaveland v. Smithy 
2 Story's R., p. 278. (1845.) 

CONVERSION— TROVER. 

Where the defendant borrowed a' carriage of the plaintiff to use in 
a particular place, and sent it heavily loaded to another place, whereby 
the carriage was damaged, it was held such a conversion as would 
entitle the plaintiff to recover the value of the carriage in an action of 
trover. 

If the taking of property be wilful, or if the property be essentially 
injured, and an action of trover be commenced, the defendant cannot 
compel the plaintiff to receive back the property in mitigation ol 
damages.— JTar/ v. i^kinne?-, 16 Vermont /I., p. US. (1845.) 

Trover for an omnibus. Plea, the general issue and trial by jury. 
On trial the plaintiff proved that he was the owner of the carriage in 
question, which was one suitable to be drawn by' two horses ; that, on 
the 16th day of March, 1842, he let it to the defendant, to be used in 
the village of Burlington, and not to be run out of that town ; and that 
on the morning of the 17th of March, 1842, the defendant, without the 
knowledge or consent of the plaintiff, caused* the carriage to be sent 
to Jericho, a distance of twelve miles from Burlington, with two pair 
of horses attached to it, and heavily laden ; and that the carnage was 
injured in several places by tneans of such usage and overloading. 

The defendant proved that, on the morning of the 18th of March, 
1842, he caused the carriage in its damaged state, to be returned to 
the stable of the plaintiff, who declined receiving it, — but it was left 
there. That, subsequently, he proposed to the plaintiff that he would 
get the carriage repaired, and said that, if there should be any further 
damage, he would pay it, and that the plaintiff replied that he might 
do as he chose about getting it repaired ; but that he, plaintiff, should 
not agree to take it back. That the defendant did cause it to be re- 
paired, and, within eight or ten days from said 16th of March, again 
returned it to the premises of the plaintiff, where it was suffered to 
remain, no one interfering therewith. The defendant's testimony 
tended to prove that the carriage was thoroui^hly repaired, and that 
it was worth as much, after it was repaired, as it was when be 
received it. The plaintiff's testimony tended to contradict this. 
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It was conceded, on trial, that, after this suit was commenced, and 
more than three days before the term of the Court when the writ was 
made returnable, the defendant tendered to the plaintiff fifteen dollars 
in satisfaction of all damages, and what costs had then accrued, which 
the plaintiff refused to receive ; and that the defendant had been 
ever since ready to pay the same, and brought the money into court. 

The court charged the jury, in substance, that the testimony showed 
such a conve'rsion of the carriage by the defendant, as rendered him 
liable for its value ; that if the plaintiff received back the carriage, 
whether before or after it was repaired, it should go in mitigation of 
damages, and not as an entire bar of the action ; but that the defend- 
ant had no right, in this case, to compel the plaintiff to receive back 
the carriage, even after it had been repaired, in mitigation of dama- 
ges. The jury were also told that the tender of the fifteen dollars 
was no bar to the action. 

The jury returned a verdict for the plaintiff for the value of the 
carriage. Exceptions by the defendant. 

Hyde 8f Peck, for defendant. , 

, • 

The gist of th^ action in trover is the tortuous act of the defendant, 
which constitutes the conversion; and, as the conversion does not 
vest the property in the defendant, the recovery, which sounds in 
damages, is limited to the extent of the injury the plaintiff has sus- 
tained by such tortuous act. — Brunsdon v, Austin, Tidd*s Pr,, 571 ; 6 
Bac. Ahr,, 708; ShotwellY, Wendover, 1 Johns,, 65 ; 6 Bac.Abr,, 483- 
4 ; Pickering v. Truste, 7 T. R,, 53 ; Catlin v. Bowling, Sayer, 80 ; 
Earle v. Holdemess, 15 Eng, Com. Law, 41 ; Cook v. HartU, 34 Eng. 
Com, Law, 528. Though, ordinarily, where the plaintiff at the com- 
mencement of the action has been entirely deprived of the property, 
the value at the time of the conversion satisfies this rule, yet, if it 
appear that such value is not commensurate with the injury, the jury 
may give more or less, according to circumstances. The conversion 
in this case was temporary, and not permanent. — 2 Stark, Ev,, 1156; 
Stark Ev,, 165 ; Davis v. Oswell, 32 Eng, Com, Law, 744 ; 6 Bac. 
Abr., 129 ; Bui, N, Pi, 46 ; 12 Mod., 441 ; Ross v. Fuller, et ah, 12 
Vt., 265. 

The return of the property after conversion, and before action, was 
admissible in evidence in mitigation of damages — 2 Phil, Ev., 234 ; 
Bui. N. P., 46 ; 6 Bac. Abr., 629 ; 3 Stark. Ev., 1 167-8 ; m^eelock 
V. Wheelwright, 5 Mass., 104. This rule is nowhere laid down with 
the qualification that an acceptance by the plaintiff is necessary. 
Holt, Ch. J. see Jac, Law Die. Tit, Trover, says, ** if the defendant 
tender the goods, and the plaintiff refuse to receive them, that will go 
only in mitigation of damages, — not to the right of the action of trover, 
for the plaintiff may have that still." — Reynolds v. Shuler, 5 Cow. 323 ; 
Plevin V. Henshc^ll, et al,, 25 Eng. Com. Law, 17 ; Baldwin v. Porter^ 
12 Conn., 473; Murray v. Burling, 10 Johns., 172 ; Shotwell v. Wen- 
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dwer^ 1 Johns, 65 ; Hay ward, et al. v. Seaward, et al, 28 Eng, Com, 
Law, 269 ; Irish v. Ciay, et al,, 8 Vi., 30, 

There is no distinction between a conversion by taking or using, 
and a conversion by a refusal to deliver. A taking, or using, is no 
conversion, unless wrongful ; the same is true of a refusal. — Irish v. 
Clayy et al,, S Vt,, 30. To avoid the right of the defendant to wage 
his law, the action of trover has superseded the action of detinue^ in 
which action the defendant recovered, in the alternative, the goods 
and damages for the detention, or, in default of a restoration of the 
goods, the value together with such damages ; and, in analogy to the 
action of detinue, the recovery in trover, when the goods have I een 
returned before action, is limited to the damage for the injury and 
detention. 

The tender should have been received. In the Rev, Stat,y p, 470-1, 
sec, 4, where provision is made for a tender of confession, the words 
"debtor," "creditor," "debt," "obligation or account," are made 
use of; but in the sixth section the phraseology is changed, and pro- 
vision is made that " at any time after the commencement of any 
dvU action, to three days before the sitting of the Court, the defend- 
ant may tender," &c. The words, " any civil action,*^ embrace all 
suits between party and party, and the word " demand" is equally 
comprehensive, including everything for which an action can be 
brought. 

At common law, money may be paid into court in trover, after 
which the plaintiff proceeds at the peril of liability for costs. — Cook 
V. Hart7£, 34 Eng. Com, Law, 628. 

Maeck, for plaioliff. 

1. The Rev. Stat., p. 471, sec. 6, has been repeatedly held to extend 
only to those cases where the party may tender at common law. It 
is only in cases of contracts that the party is permitted to make a ten- 
der by the rules of the common law ; and not even in such cases, if 
the damages are uncertain. — Tidd's Pr,, chap. 26, and cases there 
cited. 2. In actions of trover, the defendant is not permitted to bring 
the goods into court, nor to show a restoration of them in mitigation of 
damages, unless the plaintiff accept the goods, or unless the action be 
for money — Bac. Ahr, Tit, Trover, iV<?. 9; ^tra., 142 ; 12 Mod,, 397; 
Bowinglon v. Parry, Sira,, 822; Olivant v. Perineau, Stra,, 1191; 
Catling V. Bowling, Sayer, 80 ; Harding v. Wilkins, Sayer, 120 ; 
Whitten, et ux, v. Fuller, 2 BL, 902 ; Olivant v. Berino, I Wils., 23 ; 
Shoiwell V. Wendover, 1 Johns., 65. Certainly not, if he have been 
guilty of wilful wrong in the conversion, or if he cannot restore the 
property in as good situation as it was in when he received it, and 
such inability have been caused by his own wilful act. — Fisher v. 
Prince, Burr., 1363 ; BuL, N, P., 49 ; Selwin's N, P., 1178 ; 7 T R., 
53. And it is a matter within the discretion of the court below, ol 
which they must judge from all the circumstances of the ca^e. 
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The opinion of the couA was delivered by 

Redfield, J. In regard to the right of the defendant in actions of 
trover and trespass de boniSf in the English courts, at the present day, 
to surrender the property taken in specie in mitigation, or in many 
cases, in satisfaction of damages, there can be no manner of doubt. 
How this right has grown into its present constant use, in these forms 
of actions, it may not be necessary minutely to inquire; although it 
would, I apprehend, be not wholly void of interest to the student to 
examine t^e process by which the courts of that country continue to 
mould and modify the arbitrary and cumbrous formulas 6f the common 
law procedure, so as to meet the absolute justice of the complex and 
multiform incidents and relations to which, in the way of business, the 
greatly extended and multiplied facilities of modern commercial inter- 
course haVe given rise. 

While the action of detinue continued in use, no such right of return 
was allowed in trover or trespass, except by consent of the plaintiff. 
But after that action fell wholly into disuse, the courts were almost 
constantly pressed to receive the surrender of the thing, for the taking 
or conversion of which damages were claimed, — the same as had been 
practised in the action of detinue. And feeling, perhaps, the conve- 
nience and justice of such a course, they felt called upon to tax their 
ingenuity, not to say invention, to find some good excuse for the refu- 
sal which they had predetermined. The absurdity of the reason, as in 
many other cases, served but to show more clearly the fallacy of the 
conclusion. They answered that " they did not keep a warehouse," 
and so could not order a surrender of the property, except in the case 
of money in numero; one would think that the fact that they did not 
keep a bank, would be as good a reason* why they did not receive 
money. 

But it seems soon to have been perceived, that, in making this con- 
cession, they had yielded the whole ground. Accordingly, (very 
soon) the same rule was extended to pictures, and other goods not 
cumbrous, or perishable. This was the case as early as the middle 
of the last century ; BuUer's JV. P., 49 — which is a book of extraordi- 
nary authority, as well as accuracy, in regard to the state of the law at 
the time it was written, and indeed contains the most authentic 
reports of many of the early cases. — 6 Bac. Ahr,^ 483, 484, 708, — 
which is a very accurate digest, — recognises the same principle in 
regard to all cases of trover, when there is no ground to claim special 
damage, and no wilful misconduct on the part of the defendant. The 
rule seems finally to have been first established in the King's Bench 
in Fisher v. Prince, 3 Burr,, 1363, where Lord Mansfield takes occa- 
sion to be somewhat facetious, if not severe, in regard to the former 
practice. His Lordship seems to me, in that case, to put the matter 
upon the true ground. " Such motions ought neither to be refused 
nor granted of course ; they must depend upon their own circum- 
stances. No injury is done the plaintiff, if the court should think he 
ought not to proceed f::r damages beyond the specific thing, because 
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he may still proceed for more, at the peril cf coHs ; and so he ought." 
"But," says his Lordship, *'in this particular case, the goods are 
altered and theit value changed,^^ The same rule was, by a very able 
court, extended to the case of goods taken by way of trespass, where 
the defendants, officers of the excise or revenue on leather, hy mis- 
take, made the seizure, and where the goods had suffered no damage. 
— Pickering v. TVuste^ et al,, 1 T. R,, 54^^ The same rule seems to 
have been recognised as the settled law in Westminster Hall, in Earle 
V. Holdemess, 1 5 Eng. Com. Law, 41 ; and Cook v. Hartle, 34 Eng, 
Com, Law, 528. 

We do not think our statute, allowing a tender to be made in all 
actions until three days before the term of the court, can be made to 
reach this class of cases. That statute has been considered as extend- 
ing only to those cases in which a tender might have b^B&n made 
before suit brought, without the aid of the statute. It was, in Powers 
V. Powers, 11 Vt, 262, considered that ejectment on mortgage did 
come within that statute as the action was actually for tlie recovery of 
the money. 

But we know no reason why the right to costs, and the extent of 
costs to be taxed, is not as much under the control of the courts in 
this state as in England. This principle seems to have been recog- 
nised in Clark v. Rice, 6 Vt, 33. The fact, too, that we have no statute 
giving costs, as of right to the recovering party, would seem to favor 
this view. The only provisions in our statute, which now occur to 
us, in regard to the recovery of costs, are, where the plain tiff abandons 
his suit, or it is abated for want of jurisdiction in the court, and here 
the court are to allow reasonable costs. Costs, too, it is well known, 
were not recoverable at common law. The right, therefore, of the 
prevailing party to recover his costs rests upon an English statute, 
early adopted into our practice by statute, and not discontinued with the 
repeal of that statute. It is not very obvious, then,why the couris should 
not have the same discretion here, in allowing or refusing costs, which 
is exercised by the courts in England. There it is every day's 
practice for the defendant to pay money into court, (which had not 
been previously tendered,) under a rule that the plaintiff accept the 
same and discontinue his suit, or proceed at his peril as to costs. This 
sum, paid into court, is supposed always to cover .the costs already 
accrued, and a specified amount of debt, or damages. 

I am not prepared to say that this practice obtains in trover, or 
trespass de honis, where the taking was wilful, or where the thing has 
been essentially injured. This court think such a rule could not be 
allowed in either of the last named cases. In the present case, 

1. No rule was moved for. That should always be the case. The 
matter rests primarily in the discretion of the Court, before whom 
the trial is had. Whether that discretion is absolute and arbitrary, it 
is perhaps not necessary now to inquire. Most matters of discretion 
now, occurring in the course of a trial, are eonsiderea subject to the 
revision in the Court of Errors. The interest of witnesses, and the 
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loss of original papers, so far as they depend upon Jacts, are not sub' 
ject to revision ; but the facts being conceded, an erroneous determi- 
nation of the County Court may be revised in this Court. So, too, in 
regard lo the challenge of jurors. But here no rule was moved for. 

2. The abuse of the thing loaned, or' hired, and which constituted 
the conversion, that is, the putting it to a different use from that for 
which it was hired, which always, amounts to a conversion, must have 
been wilful ; — there could have been no mistake in the matter. 

3. The thing was essentially injured. The fact that it was repaired, 
shows that it must have been out of repair. And the defendant's 
causing these repairs to be made, shows that he considered himself 
the cause of the damage. 

In this particular case, as says Lord Mansfield,^ in Fisher v. Prince, 
the thing has been altered, its value changed, and it was not taken and 
put to this use by mistake, as in the case of Pickering v. Truste, 

The judgment is affirmed, 

CONVEYANCE. 

If one convey real estate by deed purporting to convey fee simple, 
or less estate, and shall not at the time have the legal estate therein, 
but shall afterwards acquire the legal title, the same vests in the 
grantee as effectually as though originally conveyed. — Cocke v. Brih 
gan, 6 Arkansas R,, p, 693. (1845.) 

COPY OF PAPER— COURT— JURISDICTION. 

To authorize a copy of a paper beyond the jurisdiction of the court 
to be read in evidence, the existence and authenticity of the original 
must first be clearly proved. — Rhodes v. Seibut, 2 Barr*s R.,p.lS, (1846.) 

COPYRIGHT. 

An abridgment, in which there is a substantial condensation of the 
materials of the original work, and which requires intellectual labor 
and judgment, does not constitute a piracy of copyright ; but an 
abrid<yment consisting of extracts of the essential or most valuable poi"- 
tions of the original work is a piracy. — An author of letters or papers 
of whatever kind, whether they be letters of business, or private let- 
ters, or literary compositions, has a property and an exclusive copy- 
right therein, unless he unequivocally dedicate them to the public, or 
to some private person ; and no person has any right to publish them 
without his consent, unless such publication be required lo establish a 
personal right or claim, or to vindicate character. — To constitute a 
piracy of an original work, it is not necessary, that the whole or larger 
part of it should be taken ; but it is only necessary, that so much 
Should he taken as sensibly to diminish the value of the original work, 
or substantially to appropriate the labors of the author. -^Fidsom v. 
Marsh, 2 Story s R p. 100. a 845.) 
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(Stort, J., cited Pope v. Curl, 2 Atk,, 342 ; Thompson v. Stanhope, Amh,^ 
737 ; Duke of Huecnsbury v. Shelburne, 2 Eden, 329 ; Gee v. Pritchard, 2 
Stoanst. 403; Bromhall v, Halcomb, 3 Mylne &f Craig, 737; Saurdirs v. 
S^TOtU. 3 M3^Zii« ^ Craiflf, 711 ; Afanmann v. Teflr^., 2 UtWwW, 383 ; ffi/ittn v. 
Aikin, 17 res., ^2,) 

CORPORATION. 

A subsequent confirmation on the part of a corporation of the act 
of its agent, is equivalent to a previous command. — Planters' Bank y. 
SAarpe, 4 Smedes Sp MarskalVs R., p. 75, (1845.) 

(Clayton, J. cited Angell ^ Ames on Corp., 174 ; Mass, v. Rossie Leaa 
Mining Co,, 5 Hill, 137.) 

Wher« a corporation is dissolved, or expires, its personal estate 
vests in the State, its real estate reverts to the original grantor and his 
heirs, and the* debts due to and from it are extinguished. 

Where a note was executed to a defunct corporation, and deed of 
trust to secure such debt, the note and deed are both void ; the first 
for want of a payee, and the last for want of a cestui que trust, — 
White V. Campbell, et al., 5 Humphrey's R,,p. 38. (1845.) 

This bill was tried by Chancellor Williams, on bill and answer, at 
the April term, 1844, of the Chancery Court, at Knoxville. He dis- 
missed the bill, and complainants appealed. 

Stvan, for complainant, cited 13 Peters* 585 ; 2 Kent, 305 ; 8 Peters* 281 ; 1 
Blackstone, 484 ; Ang. fy Am., 513 ; 2 Story*s Eq., 236 ; 4 /. C. R., 497 ; 5 
Cond. R., 371. 

Crazier , for defendants. 

TuRLEY, J^. delivered the opinion of the Court. 

On the 19th of January, 1844, defendant Campbell executed his 
note for the sum of $3,400, to the President, Directors, and Company 
of the Bank of the State of Tennessee ; to secure the payment of 
which, he on the same day executed a deed of conveyance in trust, 
for the premises in coi^troversy, to defendant Cummings. On the 19th 
of February, 1844, complainant obtained a judgment in the Circuit 
Court of Knox, against said defendant Campbell, for the sum of 
$2,500 and costs of suit, upon which execution has been issued, and 
levied upon the real estate conveyed in the deed of trust. The charter 
of incorporation of the President, Directors, and Company of the 
Bank of the State of Tennessee, expired on the 20th day of Novem- 
ber, 1841, and the complainant files his bill, to have the deed of trust 
set aside as an illegal incumbrance upon the property, and a 
hinderance to the satisfaction of his judgment at law. 

That the Bank of the State of Tennessee was not in existence at 
the time the note and deed of trust were executed, is not and cannot 
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be controverted. The necessary consequence is, that both the note 
and deed of trust are inoperative and void, — the one for the want of 
a payee, and the other for the want of a cestui que trust. Chancellor 
Kent, in the second volume of his Commentaries, says : " According 
to the settled law 6f the land, upon the civil death of a corporation, 
all its real estate remaining unsold, reverts back to the original grantor 
and his heirs ; the debts due to and from the corporation are all ex- 
tinguished; neither the stockholders, nor the directors, or trustees of 
the corporation, can recover the debts or be charged with them in 
their natural capacity ; and all the personal estate of the corporation 
vests in the people, as succeeding to this right and prerogative of the 
crown at common law." — 2 Kent, Ctrm.^ 307, 2d edition. These prin- 
ciple^ would prevent a recovery of the debt intended to be secured 
by the deed of trust, even if it had been executed before the expira- 
tion of the chartet; ajbrtiori will it, it having been contracted after. 
But, it is argued, that it appears from the answer of the defendant, 
that the debt was fairly due from the defendant Campbell, and that the 
intention in executing the note and deed of trust, was to secure the 
stockholders in that amount, and not the institution. This argument 
is a fallacy. We cannot recognise the existence of stockholders of a 
defunct corporation, and we cannot in this case go behind tlie note and 
deed, to hunt for a different payee, and a different cestui que trust £rom 
that mentioned in the instrument. 

We are, therefore, of the opinion, that the. note and deed of trust 
are inoperative and void, as against the complainant, and that he is 
entitled to the relief asked. The decree of the Chancellor is accord- 
ingly reversed, and a decree directed in pursuance of this opinion. 

CORPORATION— CLERK OF— WITNESS. 

A clerk of a corporation is a competent witness to identify its 
books and verify its records, though he is a member of the corpora- 
tion, and interested in the suit in which those books and records are 
used as evidence. — Wiggins v. Freewill Baptist Churchy 8 Metcalf^s 
R.,^. 301. (1846.) 

(Robinson and Caverly, cited Angell fy Ames on Corp,, 518, 2d td, 

Butler^ contra, cited White v. Derby, 1 Mass, 239 ; Clark v. HosTdns, 6 
Conn,, 108 ; Sttbbins v. Sacket, 5 Conn,, 258 ; Campbell v. Tousey, 7 Cow,^ 
64. 

Hubbard, J. cited Union Bank of Maryland v. Ridgely, 1 Har. if Gill, 
%I08 ; Angell fy Am>es on Corp,, 518, 2d ed.) 

CORPORATION— SEAL OF. 

The seal of a corporation is, itself, prima Jacie evidence, that it 
was affixed by proper authority, and the contrary must be shown by 
the objecting party. — Benedict v. Denton, 1 Walker's Ch, JR., p, 336. 
(1845.) 

(The Chancellor cited Ang, tf Ames, on Corv, 115.) 



62 COURT OP EQUITY — PARTITION, ETC. 

COSTS. 

Where tne party recovering in the Courf:y Court carr es the case 
by exceptions to the Supreme Court, and the judgment is there 
affirmed, the cost of the opposite party in the Supreme Court will be 
deducted from the cost taxed and allowed against him in the County 
Court. — Stewart T. Martin, 16 Vermont R.,p, 397. (1845.) 

Where a trial is rendered abortive by the misconduct or failure of 
the jury, and the cause is tried a second time, the successful party is 
not entitled to the costs of the first triBl.-^Brown v. Clark^ 1 bow/ing 
<J* Lowndes^ Practice R,, p^ 409 (1845.) 

Where a person convicted of an offence, is sentenced to imprison- 
ment for a certain term of time, and until he shall pay the costs, the 
payment of the costs is a part of the punishment; and until such 
payment is made, the continued imprisonment after the expiration of 
the term, is of the same character as that before.— -Ri/ey v. The State, 
16 Connecticut R., p.47. (1845.) 

COUNTERFEIT MONEY— COURT— JURISDICTION. 

The Courts of this State (Massachusetts,) have jurisdiction oyertbe 
offence of having false money, counterfeited in the similitude of any 
gold'or silver coin, current by law or usage within the State, know- 
ing the same to be false and counterfeit, and with intent to utter oi 
pass the same as trvie.'-^Commonweuhh v. Fuller, 8 Metcalf*s R,, p, 
313. (1846.) 

COUNTY— DIVISION OF. 

Upon the erection of a new count/ out of part of an old one, the 
latter may enforce the payment of taxes due before the separation, by 
a treasurer's sale ; and upon such sale being made, and a purchase by 
the county, it is bound to pay the taxes which accrue subsequent to 
the division ; and if they be not paid, the new county may collect 
them by a treasurer's sale of the land, and the purchaser will have a 
title superior to one made by the Commissioners of the old county.— 
Devor v. McClinfock, 9, Watts Sc Sergeant's R., p. SO. (1846.) 

COURT OF EQUITY— PARTITION. 

Courts of Equity have jurisdiction and will entertain proceedings 
for partition, where a portion of the property has changed hands, and 
the rights and interests of the several parties have become compli- 
cated and are in dispute. — Thayer v. Lane, 1 Harrington's Ch,R,,p. 
247. (1845.) 
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m 

COURTS— JURISDICTION. 

No State Court can inquire into any act or judgment of a Court of 
the United States, upon the merits, nor say whether the judgment 
was rendered upon proper evidence, or is correct ; but when the pro- 
ceedings of a Court of the United States are set up as the basis of title, 
between persons litigating in our own courts, they may be looked into 
to ascertain whether the Court had authority to render such a judgment, 
whether there is in fact such a judgment, or to ascertain whether the 
executory proceedings under it were legal. 

A Circuit Court of the United States is without jurisdiction ratione 
persona, of a suit between parties, all of whom reside out of the 
State in which the Court is helS.-^Lotory v. Ertoint 6 Robinson* s La. 
R., p. 192. (1845.) 

(Dunbar^ Hyamsj Elgee^ am} Bemiss, cited 4 Mart,^ 458 ; 5 MarU N, S., 
465 ; 6 Peters, 169 ; 7 Cranch, 280 ; 4 Cranch, 333, 434 ; 2 Peters, 169 ; 6 
Peter*, 657; 10 Peters, 477. 

Gabxan D, J. cited Garrard, Executor, and others y. Reed, 5 Robinson, 506.) 

COVENANT. 

The rule is well settled, that where the interest of the parties is 
several, and the language of the covenant is joint, the right of action 
founded upon it is several. Where the interest is joint, the action 
must be joint, though the covenant in terms appears to be joint and 
several. — Slater v. Magraw, 12 Gill 8f Johnson* s R., p. 265. (1845.) 

STEPHJBir, J. cited 1 Kinnt^s Law Compendium, 285, and authorities there 



CREDITOR'S BILL. 

A creditor's bill cannot be properly filed, until after the return day 
of the execution at law, though the execution should be actually 
returned before the return day. — Steward v. Steven^ 1 Harrington* s 
Ch. R., p. 169. (1845.) 

(Hand cited Cassidy v. Meachim, etcd., 3 Paige R., 311 ; 2 JtioJ, Ch. Prac,f 
116. 

The Chancellor cited Beck v. Burdett, 1 Paige JR,, 305 ; Edmeston v. 
Lyde, 1 Paige R., 637; Clarkson v. J)e Peyster, 3 Paige JR., 312, 320; 
McElwin V. milU 9 fVend., 560.) 

CREDITOR— RIGHT OF. 

A creoitor, wtiose debt was secui^d by the joint and several cove- 
nants of two partners in trade, and also by a mortgage on part of ttie 
joint property, admitted to prove his debts against the separate estate 
of each, without surrendering or realizing his mortgage security.— 
In re, Plummer, 1 Phillips Ch, R., p. 66. (1846.) 
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CRIMINAL LAW. 

Larceny is, by the common law, a felony : and an indictment for a 
felony cannot be tried unless the prisoner be personally present at the 
trial. The law is thus careful for the safety of the citizen through the 
whole trial from his arraignment to the final disposition of the cause, 
lest in so important a matter he should be prejudiced. The prisoner 
must also be present when the verdict of the jury is returned. Where 
the prisoner is out on bail the rule is j;he same ; the law not regarding 
the cause of his absence, as whether he be»absent voluntarily or against 
his will: — Sneed v. the State^ 5 Arkansas, jR.,jp. 431. (1845.) 

(Sebastian, J., cited 1 Chitty, Cr. Law^ 635; Normaque v. The People^ 1 
Breese^ 109 ; State v. France, 1 T^enn, iJ., 434; The People v. PerlcinSt 1 fVend,, 
91 ; State v. Hurlhut, 1 Rooty 90.) 

In criminal prosecutions, the offence must be proved to have been' 
committed in the county as charjo^ed in the indictment, in order to 
bring it within the jurisdiction of the court. 

When an Indictment charges a shooting with a felonious intent, it 
must be proved that the gun was so loaded as to be capable of doing 
the mischief alleged to be intended. — Vaughan v. The State of Missis* 
sippif 3 Smedes ^ MarshalVs R., p, 553. (1845.) 

CURATOR AD HOC. 

A curator ad hoc has no capacity to act as such, until process is 
regularly served upon him ; nor can he waive any of the legal pro- 
ceedings required for the protection of the rights of the absentee he is 
called upon to defend. His powers must be strictly limited to those 
conferred by law ; they cannot be extended to the performance of 
any other acts than such as tend to the defence of the rights and 
interests of the absentee whom he represents. He cannot waive., 
prospectively, oirbehalf of his client, the production of legal evidence, 
nor bind him by agreeing to dispense with the forms of the law in 
taking it ; he cannot surrender any lawful means of defence, to the 
injury of the absentee whom he represents. Attorneys at law 
have not the power to acknowledge debts claimed against their 
clients, and, a fortiori, a curator ad hoc, whose authority is not greater 
than that allowed to the attoraeys employed by the party — ad a gene- 
ral and fixed rule, a curator, ad hoc, cannot be permitted to waive any 
of the legal rights of the party he is charged to represent and defend. 
— Carpenter \. Beatty, 12 Robinson*s La. R,, p, 540. (1846.) 

(Simon, J., cited 10 Mart,, 474; 8 La., 203; 13 La., 284; 17 La., 117; 
Hill, et al., v. Barlow, et ah, 6 Roh.^ 142 ; Hyde, et ah, v. Craddick, 10 Rob., 
387 ; Kreutler v. The Bank of the United States, 12 Robinson's La. JR., 456.) 
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DAMAGES. 

Where one prosecutes a suit against another, in the name of a third 
person, without authority so to do, he is liable to the person so sued, 
though he wa& not actuated by malice in commencing and prosecuting 
such auit,— Bond Y, Chapin, 8 Metcalf's R,,p. 31. (1846.) 

f 

{Brooks cited Adams v. Paige, 7 PtcAr., 550 ; Borden v. Crocker, 10 Pick. 
390 ; Marzetti v. Williams, 1 Barn, if Adolph., 415 ; Com. Dig., Action upon 
the case, A. 

Davis, contra, cited Stone v. Crocker, 24 Pick., 83 ; fFUls ▼. Noyes^ 12 
Pick., 326.) 

DEBTOR AND CREDITOR. 

When the note of an insolvent man is passed off in paymeut cf a 
debt, and the insolvency is artfully concealed, by any stratagem, or un- 
fair practice, an action may be maintained upon the original consider- 
ation. — Lake v. Gilchrist, 7 Alabama R.,p. 955. (1845.) 

When a debt is payable at a particular place, a demand by the 
creditor there, is a condition precedent ; and must be made before in- 
stituting suit. — Carillo v. Bank of the United States, 10 Robinson's La. 
R.,^.533. (1845.) 

{Peyton fy Smith cited S Mart.N. S., 423; 10 La., 552 ; 12 La., 472; 14 
Z:,a.,181; 15 La., 242; 1 Rob.y&i, 311; 3JSo6., 395. 

Martin, J., cited 12 Louisiana, 473.) 
DECLARATION— ATTORNEY AND CLIENT— NOTE. 

An appeal may be taken from a confession of judgment, reserving 
the right of appeal, as well as from the verdict of a jury. 

The recognizance of appeal need not be attested by the clerk. 

It is not the duty of the clerk to certify the day on which the court 
adjourned, in sending up the appeal. It will be presumed, unless the 
contrary appear, that the appeal ^yas entered within the four days after 
the adjournment of the court at which the verdict was obtained. 

The entry on the bench docket, of two general continuances, with- 
out any thing appearing on the minutes of the court, will not work a 
discontinuance of a cause, so as to entitle the defendant to a judgment 
of non pros., under the law and the rules of practice in this state. 

If the clerk i^nd up the original papers, together with a certi- 
fied copy of the appeal bond, it is a compliance with the act which re- 
quires him to transmit the appeal. 

An appeal may be entered by the attorney of record. The law does 
not require that the party appealing should sign the bond. He must 
pay costs, and give security for the eventual condemnation money. His 
signature to the bond is only necessary, therefore, to signify his assent 

5 
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to the appeal. If put there by the attorney at Jaw, he will be bound 
by the bond, if he subsequently recognise and ratify the act. 

A declaration, seeking to charge an attorney, on a promissory note 
placed in his hands for collection, must either allege that he received ' 
the money, or that the debt was good, and a reasonable time had elap- 
sed^and that it had not been collected and paid over, or that the claim 
■had been lost by neglect, or want of professional skill. 

An endorser on a note is an incompetent witness, on the score of tn- 
tereet, to prove the payment of money by him to the attorney of the 
plaintiff, in an action against the attorney, unless released. 

An agent of an insurance company may maintain an action in his 
own name, on a note belonging to the company, provided it be en«- 
dorsed in blank, or made payable to bearer. Nor can the title of the 
holder of a negotiable note be questioned, unless the defence maltes it 
necessary. 

An agent has no right to direct the payment of his principal's mo- 
ney to his own debt. And if the attorney of the principal pays money 
collected for him, to the debts of the agent, knowing that the funds 
belong to the principal, it will not be a good discharge. 

In an action of assumpsit, by the principal against his attorney, for 
money had and received, the measure of damages is theamounrt of mo- 
ney collected, with interest thereon, from the time it was demanded, 
or from the date of its reception, if the attorney has failed to give no- 
tice to his client, or wilfully misapplied or appropriated the money to 
his own use. — Nisbet^ v. Lawson, 1 Kelly^s jR., p. 275. (1847.) 

For the facts and grounds of error taken in this case, see the opin* 
ion of the Supreme Court. 

Johnson, for plaintiff in error. 

The appeal should have been dismissed. — Hoichkiss, 600 ; rule of 
court, 6 Johnson, 296 ; 1 Chitty's PL, 523 ; Tidd's PraCj 626 ; Ala. 
98, 395 ; 1 Strange, 492. 

The court erred in ruling Grimes competent. — 1 Campbell, 251 ; 
10 Pickering, 137. 

The court erred in charging that an agent might sue in his own 
nsme.— Chitty's PL, 2 1 2: Stewart ^ Porter, 134; 12 Johns., J ; 1 Pe- 
ters, 46. 

The court erred in charging the jury in reference to the powers of a 
general agent. — 2 Kent, 613 ; 3 Term R., 757 ; 5 Peters, 292. 

The court erred as to the allowance of interest, and the form of the 
verdict — Hotchkiss, 395, 598. ^ 

Cooper, for defendant in error. 

^ 1. The court below committed no error in overruling the motion to 
dismiss the appeal. — Hotchkiss' Big,, 600, 682 ; Rules Superior Court^ 
title Appeals ; Best on Presumptions, 78, 79 ; 10 Johns,, 220 ; 12 Johns., 
316; 2 Stewart, 23 ; Com, Dig,, Attorney B., 1, 20. 
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2. The court committed no error in overruling the demurrer to the 
second count in the declaration. — 2 Chit, Proc., 342, et seq, f Saun" 
ders on PI. and Ev., 130, 131. 

3. That the witness Grimes was competent, his interest, if any, be- 
ing equally balanced. — Birt v. Kershaw^ 2 East., 456 ; llderton v. Atkin- 
son, 7 T. R.y 476 ; Woodhull v. Holmes, 10 Johns,, 231 ; Waters v. 
Burnet, 14 Johns,, 362 ; Fleming v. Gilbert, 3 Johns., 528 ; Edmonson 
V. Machel, 2 T. ^. , 4 ; Edwards v. Evans, 3 East., 455. 

4. An agent for hire or reward, may maintain an action in his own 
name, especially when the contract is maSe directly with him. — Chit, 
on Con., 230; Story on Agency, 393, 396, et ref. ; Gardner v. Davis, 2 
Carr. and Payne, 49. 

5. That a general agent cannot direct the money of his principal, 
to his (the agent's) own debts.— jSiwy on Agency, 127 ; Kinne*s Law 
Compendium for 1845, tit. Agent ; Maanss v. Henderson, 1 East,^s T, 
R., 335. 

6. The verdict of the jury in assumpsit, for money had and receiv- 
ed, is for damages ; and the measure of damages is the principal sum 
received, with interest thereon from the time of the demand. — Prin, 
Dig,, 427, 294 ; 6 Wheel, Com. Law, 215. 

By the Court — Lumpkin, Judge. 

This action was originally brought in the Inferior Court of Muscogee 
county, by James Lawson, against Franklin A. Nisbet, to recover 
an amount collected by him, as an attorney, on a note made by Wil- 
liam Phillips, dated March 25, 1841, for one thousand dollars, payable 
sixty days after its date, to the order of William C. Gray, at the Chat- 
tahoochy Railroad and Banking Company of Georgia, with interest 
from date, endorsed by Gray, and also by Greenwood & Grimes. 

The defendant pleaded non assumpsit, payment ; and, further, that 
the money had not been demanded of him before suit brought. 

The plaintiff confessed a judgment to the defendant, reservimg the 
right of appeal ; and thereupon did appeal to the Superior Court. 

At May Term, 1846, Judge Hill presiding, a verdict was rendered 
for the plaintiff. 

At the trial of the cause, and before the same was submitted to the 
jury, the defendant moved to dismiss the appeal, on the following 
grounds, to wit : 

1. That the appeal was not taken from the verdict of a jury, but 
from a confession of judgment, reserving the right of appeal. 

2. That the bond was not attested by the clerk, as required by the 
rules of cuurt. 

3. That it did not appear affirmatively, that the appeal was taken 
within four days after the adjournment of the court below. 

4. That it appeared to the court, (which was admitted by the plain- 
lifT,) that, for the last two terms of this court, no judicial action was 
had in the case, and that therefore the case was discontinued. 
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5. That it did not appear by the certificate of the clerk, that the 
whole proceeding below was transmitted to this court — the clerk cer- 
tifying the bond alone. 

6. That the appeal bond was void, because it had been executed by 
the attorney of record, and not by the party himself. 

The court overruled the motion to dismiss the appeal, and there- 
upon the defendant excepted. 

The defendant then demurred to the second count in the declara* 
tion, and the demurrer, having been heard, was overruled, and there- 
upon the defendant excepted. 

The cause was then submitted to the jury, on the issues joined be- 
tween the parties. The plaintiff offered, first, in evidence, a declara- 
tion filed in the Inferior Court of Muscogee county, byNisbet, as attor- 
ney ; in which said Lawson was plaintiff, and William C. Gray de- 
fendant. The writ set forth, as the foundation of the action, the same 
note for the collection of which the j)laintiff sovght to make the defendant 
chargeable ; and averred, that it was endorsed by Gray to Greenwood 
& Grimes, and hy them to Lawson. The declaration was signed by 
Nisbet, as attorney for Lawson, the present plaintiff, and the judg- 
ment was duly entered up in hisfayor. The original note, as describ- 
ed in the writ, was also given in evidence to the jury. 

The plaintiff then introduced Grimes, one of the endorsers on the 
note, to prove the payment of the money due thereon to Nisbet. 

The defendant moved the court to exclude his testimony from the 
jury, on the ground that he was incompetent, being interested in 
the event of the suit. But the court overruled the objection, and ad- 
mitted the witness to testify, and thereupon defendant excepted. 
Grimes, being swoni, testified, that he was one of the firm of Green- 
wood & Grimes, who endorsed the note, on which the money was 
alleged to have been collected. The original note being shown him, 
he further testified, that in 1842, he paid on the note eight hundred 
dollars to Nisbet, which amount he (Nisbet,) admitted was the bal- 
ance due on said note, after applying the proceeds collected by 
defendant, of notes placed in defendant's hands by witness, and in- 
cluding the eight hundred dollars, and the proceeds of the notes 
' placed in defendants hands by witness, he paid defendant about eleven 
hundred dollars. Witness stated that he had several conversations 
with defendant on the subject. Being cross examined, he testified 
that defendant stated that he received the note, alleged to have been 
collected, of one Gambrill, and that he considered it Gambrill's note 
and property. 

Plaintiff swore Phillips, the maker of the note. He testified that 
he was master of a boat, and had sold some goods, damaged on his 
boat; and that the note in question was given by him, and endorsed 
for, and on account of, the property so sold by him, for the benefit of 
the indemnities of the policy of insurance, covering the goods dam- 
aged, and was in discharge of his liability for the goods so sold. 
That the note was made for an insurance comoany in New York ; 
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that the plaintiff in this action was the secretary of said insurance 
company p that Gambrill was the caahier of the bank specified in the 
note, and that Lawson was not present when the note was given ; 
and that Gambrill managed the whole matter in taking tho note. The 
imderwriters were not specified. The plaintiff introduced A. H. 
Cooper, who testified that he had acted as agent of plaintiff, demanded 
the money of the defendant some six months before suit brought, that 
defendant refused to pay him the money, stating that it was a contest 
between him and one McCay, as to who should have the money.. That 
he, the defendant, received the note of Gambrill, and had paid the 
proceeds thereof to GambrilPs creditors. 

After the plaintiff rested his cause, and after argument had been 
had by the parties to the jury on the issues, the counsel for the de- 
fendant having insisted, in his argument^ that no person but the indi- 
vidual in whom was the legal right to the money cc/uld maintain the 
action, the court charged the jury that such was the law ; but that, if 
Lawson was the agent of the insurance company, for hire or reward, 
and though the money sued for might belong* to the insurance com 
pany, yet, he, Lawson, being an agent for hire or reward, might well 
maintain this action in his own name. To which charge, so given, 
defendant excepted. The defendant then requested the court to 
charge the jury, that if they should believe, from the testimony, that 
Gambrill was the general agent of the plaintiff, in reference to the 
note made by Phillips, and placed in defendant's hands, that the said 
Gambrill might well direct the application of the money collected 
thereon ; and that if Nisbet paid the money collected thereon to any 
person under the order of Gambrill, that he, Nisbet, might well do 
so, and that it would be a good dischargew The court refused to give 
the charge as requested, but charged that Gambrill might have been 
the general agent of the plaintiff; yet, being his agent, he had no right 
or power to order the payment of the money collected to demands 
against him, Gambrill ; and that if Nisbet paid the money under 
such directions from Gambrill, with the knowledge that Lawson was 
the owner of the note collected, he was not thereby discharged, but 
was still liable. To the refusal of the court to charge as requested, ' 
and to the charge as given, the defendant excepted. The court 
charged the jury, that if they should find for plaintiff, they should re- 
turn a verdict for so much as damages, and that the measure of dam- 
ages in the case was the amount of money collected by the defendant 
and interest thereon, from the time of the demand made on him for 
the money, and that the verdict should be for such entire sum, and 
not so much principal and so much interest. To which charge, so 
given, the defendant excepted. 

The first ground of complaint is, that the court did not dismiss the 
appeal, because it was not taken from a verdict ; the bond was not at- 
tested by the clerk ; it did not appear when the appeal was taken ; it 
did not appear when the appeal was transmitted ; the suit was dis- 
continued ; the appeal was entered by the attorney at law. 
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We see no sufficient reason for overturning a well established and 
convenient practice In all the circuits in the State, in allowing appeals 
to be taken from confessions as well as verdicts : where the right to 
do 80 is expressly reserved. It saves time "to the court, and costs to the 
parties ; and it is the agreement of record, that it may be done. And 
it will not do to say that it is absurd to litigate furtl^er, when the party 
has confessed a judgment against himself He confesses sub niodo 
only. It is a conditional or qualified, and not an absolute confession, 
and he is entitled to the benefit of the terms stipulated. And as to the 
bond not being attested by the clerk, the law does not require that it 
should be. The statute is, that the party dissatisfied may^ within four 
days after the adjournment of the court, enter an appeal in the clerk'js 
office of such court, {as matter of right,) provided the person so appeal' 
ing, shall, previous to obtaining such appeal, pay all costs which may 
have accrued on the former trial, and give security for the eventual 
condemnation money. The law does not even direct that a bond be 
given at all, much less prescribe the method of executing and attest 
ing it. The rules of court, it is true, contain the form of the recog- 
nizance upon appeal to be taken by the clerks ; and direct that the 
same be entered upon the minutes of the court, and attested by the 
clerk. And this is a very proper practice j still, if the party aggrieved, 
within four days after the court, come forward, claiming a rehearing, 
And pays all costs, and gives security for the eventual condemnation 
money, whatever else may be omitted in the proceeding, upon com- 
pliance with these prerequisites, he is entitled to an appeal, as matter 
of right. 

It is alleged, however, that it does not appear that the appeal was 
entered within four days after the adjournment of the court ; that is, 
that the papers transmitted x3o not show that the recognizance bears 
date within four days from the adjournment. It is not necessary, we 
apprehend, that this fact should appear on the face of the papers. 
The clerk of the Inferior Court, in the present ease, sent up the 
original papers, and a certificate of the appeal bond. It was no part 
of his duty to certify as to the time when the Inferior Court adjourn- 
ed. We must presume that he knew his duty, and did it, and that he 
would not permit an appeal to be entered after the expiration of the 
time allowed by law for that purpose. If the defendant intended to 
object to the regularity of the appeal, it was competent for him to 
furnish proof as to the date of the adjournment, ana upon production 
of this evidence, he would be in order to move to dismiss the appeal. 

When an appeal is taken from the Inferior Court, it is the duty ot 
the clerk thereof, to transmit such appeal to the clerk of the Superior 
Court of the county in which the verdict shall be obtained. In this case, 
the original papers are sent up, with a certified copy of the appeal 
bond : and this is a substantial compliance with the law. 

It is admitted, and the record establishes the fact, that two succes- 
sive terms elapsed without any action being had in the cause. And 
it is now insisted, that this is, by legal intendment, ati abandonment of 
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the suit. By the rules of pleading, if the plaintiff, after issue is joined^ 
neglect to bring such issue on, to be tried in due time, as limUedhy the 
course and practice of the court in the partictdar case, he is adjudged not 
to follow or pursue his remedy as he ought to do ; and thereupon a 
non prosequitur is given against him for this default. The rule then 
must be taken with the limitation which accompanies it, namely: 
where the party is guilty of delays against the rules of law. Continuances 
with us are regulated by law and the rules of court ; each party- 
plaintiff and defendant — is entitled to one continuance only on the j£r*^ 
tiial ; and three at most on the appeal; and the last of these must be 
for providential cause. In this is found a sui&cient security against 
unnecessary delay. At any rate, it woiild have to appear that the 
default in the present case hstd been contrary to the rules of law in tMs 
state, before judgment could be given against the plaintiff as in case of 
nonsuit. Besides, it is the practice at present, in England, to refuse 
the judgment of non jurors for failure to file the declaration, replica- 
tion, or other subsequent pleading, until a demand thereof is made in 
writing of the plaintiff, to speed the cattse* And the settled practice of 
our courts has been, to grant an order nisi, before allowing judgAent 
oi non pros, to besignedi The truth is, that the suit was continued 
generally by the court, for two successive terms ; and the presumption 
is, by the consent of both parties ; but the entry does not appear upon 
the minutes, but upon the bench docket only. 

It is further urged, that the attorney at law had no power to enter 
this appeal for his client. The rules of court, under which this appeal 
was entered, expressly authorized the appeal to be entered by the party 
in person, or by his attorney at law, and we believe the rule to be in 
accordance with the law. Upon genera} principles, it might be well 
doubted, whether the power to defend a cause would authorize the 
attorney to execute an appeal bond, which would bind his client, 
without his subsequent ratification of the d^eed. But under our statute, 
authorizing an appeal, it would seem to be unnecessary for the party 
himself to execute the bond. His signature to it is well enough, to 
signify his assent to the appeal, and thus to give jurisdiction to the 
appellate court. But the main object of the bond is, and the only one 
contemplated by the act, to make the appellee secure in recovering his 
demand ; and if competent securities are obtained, this purpose is just 
as well answered without the party as with him. The first verdict 
binds his property. And this view is fortified by the construction put 
on the English statute, which requires the paa-ty to enter into recogni- 
zance, in order to stay execution upon writ of error brought. — 
Barnes v. Bulwer, Carth., 12 1 ; Goodtitle v. Bemiingtan^ Bam. ,75, 
If an attorney is warranted by his general retainer to bring a second 
suit on a note, after being nonsuited in the first, Scott v. JBlmerdene, 
12 Johns., 318, and confess judgment without the will and consent of 
his client, and on whom process had not even been served, Gra^ 
V. Gray, 2 Roll, 62 ; Denton v. Noyes, 6 T. R., 296 ; surely he had 
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tbe power to signify the assent of his client to carry up this case by 
appeal ; and even to make him responsible upon the recognizance, 
toe client having fully adopted the act as his own. 

We are of opinion, therefore, after a careful examination of the 
record, the court below committed no error in overruling the motion 
to dismiss the appeal. 

The defendant demurred to the second count in the declaration, for 
insufficiency, which is in the following words : "And for that whereas, 
also, heretofore, to wit : on the sixth day ©f July, in the year eighteen 
hundred and forty one, to wit, in said county, in consideration that 
your petitioner, at the special instance and request of said defendant, 
had then and there retained and employed the said defendant, as an 
attorney, solicitor, and counsellor, in the several courts of law ind 
equity in the said state of Georgia, for certain reasonable fees and 
reward, to be paid by your petitioner to the said defendant, and had 
also then and there authorized and empowered, the said defendant in 
like manner, to sue for, settle and collect, a certain debt then due and 
owiriff, from one William B. Phillips and William C. Gray, and cer- 
tain persons, under the name and description of Greenwood & Grimes, 
to your petitioner, on a promissory note, bearing date the twenty- 
fifth day of March, in the year eighteen hundred and forty-one, made 
by the said William B. Phillips; whereby he, said Phillips, promised 
to pay to the order of the said William C. Gray, sixty days after the date 
thereof, one thousand dollars, at the Chattahoochy Railroad and 
Banking Company of Georgia, with interest from the date thereof, 
for value received ; which said note the said Gray afterwards, to wit, 
on the day and year last aforesaid, endorsed and delivered the same 
to the said Greenwood & Grimes, who then and there also endorsed 
and delivered the same to your petitioner ; and to obtain satisfaction 
and payment of said debt from them, the said Phillips, Gray, Green- 
wood & Grimes, he the said defendant undertook, and then and there 
faithfully promised your petitioner to render a just account to your 
petitioner, for all moneys, and securities for money, which he, the said 
defendant should receive for and on account of such debt ; and to 
pay and deliver all such money and securities to your petitioner, 
when he, the said defendant, should be thereunto afterward requested. 
And although the said defendant did afterwards, to wit, on the sixth 
day of July, in the year eighteen hundred and forty-one, receive a 
large amount and sum of money, under and by virtue of the said em- 
ployment and authority, for and on account of said debt, to wit, the 
full sum of principal and interest due upon said note, yet the said de- 
fendant, not regarding his said promise and undertaking, but contri- 
ving and intending to injure and defraud your petitioner in this behalf, 
hath not rendered a just and reasonable account, or any-other account, 
to your petitioner, of the money so received by him, tbe said de- 
fendant, or any part thereof; although to do this, he, the said 
♦ defendant, was afterward, to wit, on the day and* year last aforesaid, 
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and often times thereafter, requested by your petitioner ; but so to do, 
the said defendant has hitherto refused, and still refuses, to the dam- 
age of your petitioner, two thousand dollars." 

It would appear, really, that the objection to this count should have 
been for redundancy instead ofdf^iency ; and that the sin of the drafts- 
man was that o^ commission, rather than of omission* An attorney who 
takes a note to collect, is chargeable in one of three ways. Either 
that he has received the money, and failed or refused to pay it over ; 
or else, that he might have made it, and that a reasonable time has 
elapsed for that purpose, and that he has neglected to do his duty ; 
or, that the debt has been lost by unskilfulness. This court proceeds 
upon the first assumption, i. e., that the debt has been collected and 
withheld, after being demanded. It was not necessary that the plain- 
tiff should have averred, that the defendant was retained for reward. 
It was enough to have set out, that he was retained as an aiiomey, 
which of itself implies a consideration. 2 Lord Rai/m, 909 ; 5 T. R, 
143 ; 2 Chitty's R,, 312. It was superfluous, also, to allege that the 
defendant promised to account for the moneys which he collected. 
His professional obligations imposed this duty, and created this lia- 
bility, independent of any contract to that effect. Nor is it altogether 
certain that it was requisite to have set forth a demand before suit 
brought. When an attorney receives the money of his client, it is his 
duty to remit it to him forthwith, or give him notice of its collection. 
But if he neglects to give this information, and has converted the 
money to his own use, or otherwise applied it illegally ; I should be 
inclined to hold, that he would subject himself to suit, without 
demand previously made. In Taylor v. Bates, 5 Cow, 376, and other 
reported cases to be found in the books, it has been decided that an 
attorney was not liable for money collected, till demand made, or di- 
rections to remit. But in all such cases, it will be found that no laches 
are shown on the part of the attorney; that he has manifested a 
willingness to pay, by giving notice to his principal of the receipt of 
the money, and only waited for orders to pay over or account. 

We are, consequently, of the opinion, that this count is Jull to over- 
Jlomng : and further, that, if it were more imperfect than the defend- 
ant charges it to be, its faults, in fact or in form, would be abundantly 
covered and cured by the verdict. 

It is further argued, that the court erred in not withholding from the 
jury the testimony of Grimes, one of the endorsers on the note ; and 
this point is by no means free from doubt. In the examination which 
I have made, I find one adjudication in favor of the admissibility of 
Grimes. In Gifford v. Coffin, 5 Pick. 448, it was decided, that in an 
action against an attorney, to recover money collected by him of the 
plaintiff's debtor, (the identical case before us,) the debtor was held to 
be a competent witness to prove that he had paid the money to the 
attorney. Williams and Warren, cited Browne v. Babcock, 3 Mass, 
29, and Ludlow v. The Un. In, Co,, 2 Sergt, 8f Rotole, 119, in support 
of the comoetency of the witness. By reference to these cases, they 
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do not sustain the principle contended for. In the first, it was ruled^ 
that a consignee of goods on his own account, refusing to receive 
them, and afterwards selling them, as agent for the consignors, is 
a competent witness for the consignors) in an action by them against 
the purchasers, for the price of the goods. Chief Justice Parsons, 
in delivering the opinion of the court, e^hows that the witness, if in- 
terested at all, was called to testify against that interest. But he in- 
sisted, that in fact, he had no interest; for, if the defendant should pay 
the money to him on his account, he would then be chargeable to the 
plaintiffs, as for money received to their use ; and if the money is 
not paid to him,, the plaintiffs can have no action against him for the 
price of the goods. 

The doctrine in the Pennsylvania case, was, that a witness, who is 
liable to an action by the party for whom he is called, in case that 
party should not recover, hut who is protected from such an auction hy 
the statute of limitations, is competent. 

And in the main case of Gifford v. Coffin, in which these authorities 
are adduced, the court say: *' The witness states that he paid the note, 
and that it is given wp to him. This discharges his interest in the suit.** 
Here the possession of the note by the witness is a fact and feature, 
perhaps, which would distinguish this short case from the one at bar. 
At any rate, in the absence both of argument and authority, we are 
not satisfied'to follow it ^s a precedent. 

In Fuller v. Wheelock, 10 Pick., 137, the Supreme Court of the same 
state (Mass.) decided, that a person who had been authorized by the 
plaintiff to receive the money, due to the plaintiff from the defendant 
on an account, and who had given the defendant a receipt f.-.r the 
amount, was incompetent, by reason of interest, to prove that no mo- 
ney had been paid to him ; and that the exception, in regard to agents, 
founded upon considerations of necessity and great public convenience, 
for the sake of trade and the common usages of business, did not ap- , 
ply to one who was called to testify to facts out of the usual and com- 
mon course of business. 

One of the main reasons relied on, for the exclusion of the witness, 
was, '* that if the plaintiff failed in that suit, he would have an imme- 
diate action against the witness, for money had and received ; an ac- 
tion which a recovery in this suit would har.^* 

Precisely so here ; if Lawson failed against Nisbet, he would be 
entitled to maintain his action against Grimes, as an endorser on the 
note ; and the right of action would be taken away by a recovery 
against Nisbet, whether the money was collected or not ; for the record 
would show, (and the plaintiff would be bound by his admissions in 
the writ and the judgment there6n,) that the attorney of the plaintiff 
had already collected the debt of some of the parties to the paper. It 
would seem, therefore, that the interest of the witness was direct and 
immediate in the event of the suit. 

In a suit, by the holder of a promissory note, against an individual, 
upon his guaranty of the debt, the endorser is not a competent witness 
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for the plaintiff; for if the endorsee should fail in his suit upon the guar" 
anty, the toilness would be liable upon his endorsement, — 2 PhiL JElv», note^ 
93 ; Mott V. Hicks, 1 Cowen, 513. 

And I apprehend it will be found in most, if not in all the cases, 
where witnesses have been admitted to testify, who were apparently 
interested, either that they had no interest in fact, or else that their in- 
terest was equally balanced ; and that, without a release, it would, as 
a general rule, be found unsafe to permit a Witness to discharge him- 
self from liability, by fixing that liability upon the defendant, in the 
present action. There is much pith in the rule as laid down in the 
old authors, upon this head of eridence. ** Now, where a man who 
7£ interested in the matter in question, would alse prove it, it is rather 
a ground for distrust, than any just cause of belief : for men are 
generaUy so short-sighted, as to look at their own private benefit, 
which is near to them, rather than to the good of the world, which is 
remote ; therefore, from the nature of human passions and actions, 
there is more reason to distrust such a biased testimony than to be- 
lieve it ; it is also easy for persons who are prejudiced or prepossessed, 
to put false and unequal glosses upon what they give in evidence ; 
and therefore the law removes them from testimony, to prevent their 
sliding into perjury ; and it can be no injury to truth, to remove those 
from the jury, whose testimony may hurt themselves, and can never 
induce any rational belief. No man can be a witness for himself, 
v/ho is interested in the matter in question ; but he is the best witness 
that can be against himself" — Peake's Law of Evidence, 122. 

The only remaining inquiry upon this branch of the exceptions is, 
whether, independent of Grrimes' testimony, there was sufficient evi- 
dence before the jury to warrant the verdict? In the statement of 
facts which I have already submitted, I took occasion to include a , 
brief of the evidence, foreseeing that it would become important in 
the connection. It is needless to recapitulate it. Grimes is the only 
witness who proves the amount of money paid to Nisbet. And with- 
out this, there is nothing to sustain any of the counts in the declara- 
tion. And as Grimes is an incompetent witness, and the other testi- 
mony does not justify the verdict, it must be set aside, and a new trial 
granted. 

There are yet several questions, growing out of the charge of the 
judge, of more or less weight, which we are compelled to dispose of, 
as they will likely arise again in the future trial of the cause. And 
one is, whether or not Lawson, as the agent of the insurance company, 
could maintain an action on the note in his own name l It is in vain 
to undertake to harmonize the authorities on this subject; they are 
quite irreconcilable, and so admitted to be in Dugan v. The United 
States, 3 Wheat,, 172. The property in this note was originally in an 
insurance company in New- York. Lawson, the plaintiff, was the 
secretary of the company ; that, as agent for the ovruenfor collection, 
he had a right to sue thereon in his own name, is, we believe, the 
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general and better doctrine. — 13 East, 135; \2 Mod. R,, 193; 6 
Carr, 6f Payne, 70; 9 Barn, and Cress., 208 ; 9 Mass,, 423 ; 7 Picket 
40; 15 Martin, 291; 3 Wheat.,172, 180; 25 TTewJ., 416; 2 T. iJ., 
313. In iStor^ on Ageficy, sec, 228, it is said, that the title of the holder, 
in cases of negotiable in^ruments, is derived from the instrument it- 
self; and that negotiable in^ruments, when endorsed in blank, {as 
toasthe case here,) or payable to bearer, are a «or^ of currency, and pass 
in the market without inquiry as to the title of the holder; and the 
negotiability of all instruments would be greatly impaired, if not wholly 
destroyed, by a different doctrine. 

And again : the same author, in his work on bills of exchange, sec. 
224, says: Every party endorsing a bill, either in blank or in full, 
and without restriction or qualification, thereby passes the interest and 
property in the bill to the endorsee, if he take it for value. Tfhe take 
it as agent, he has an election to treat it as to the other parties .o the bill, 
either as his oicn property, or as that of his principal ; but as to that of 
the latter, (the principal,) the endorsement creates no property what- 
ever in him, (the agent,) and the principal may revoke the authority, 
and reclaim the bill from him as long as it remains in his possession. — 
Chitty on Bills, ch,, Q, p. 255, 256, 260, 268, (8th edition, 1833.) lb. 
ch, 9, p, 428, 429 ; Bayley on Bills, ch. 5, sec. 2, p. 132, 133, 143, 144, 
(5th ed., 1830.) lb., ch. 10, p, 445 ; ex parte Baldmn, 19 Ves,, 232. 
And this text, the editor, in a note, thinks contains the true principle, 
although he admits there is some discrepancy in the authorities. 

The contrary doctrine will be found strongly stated in some of the 
authorities referred to by the learned counsel for the defendant in 
error, particularly in the cases of Bryant v. Owtfi, 1 Porter, 201 ; Gil- 
more V. Pope, 5 Mass., 491 ; and in Thacher v. Winslow, 5 Mason, 58 ; 
. Gunn v. Cantine, 10 Johns., 387, and in Sherwood v. Roys, 1% Pick.y 172, 
not noted on counsel's brief. 

In this conflict of law we shall hold, that the agent of a negotiable 
note, payable to bearer or endorsed in blank, may sue thereon, in his 
own name, as may all others who are in possession of such paper — 
possession being presumptive evidence of title. And that the right of 
the plaintiff can only be questioned, when it becomes necessary for 
the purposes of defence. And, consequently, that the court below 
was right in ruling, that Lawson, as the agent of the New- York Insur- 
ance Company, had the right to maintain this action in his own name. 

The defendant then requested the court to charge the jury, that if 
they should believe, from the testimony, that Gambrill was the gene- 
ral agent of the plaintiff, (Lawson,) in reference to the note made by 
Phillips, and placed in defendant's hands, that th«n said Gambrill might 
well direct the application of the money collected thereon ; and that 
if Nisbet paid the money to any person, under the order of Gambrill, 
that he, Nisbet, might well do so, and that it would be a good dis- 
charge. The court refused to give the charge as requested, but 
charged, that he, Gambrill, might have been the general agent of the 
plaintiff, yet, being his agent, he had no right or power to order the 
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payment of money collected to demands against him, Gambrill ; and 
that if Nisbet .paid the money under such directions from Gambrill, 
with the knowledge that Lawson was the owner of the note, he was 
not thereby discharged, but was still liable. 

The charge given, as above stated, and the refusal of the court to 
give the instructions as required, are assigned as causes of error. 

It is undeniably the privilege of either party to claim from the judge 
trying the cause, the benefit of his instructions to the jury. And if 
they are not given^ or wrongfully given y and the jury should en% end 
find for the other party, a new trial ought to be granted, if injustice 
bas been done. Courts should be cautious, however, lest they be cir- 
cumvented themselves, and mislead the jury. And if counsel ask for 
the statement of an abstract principle, the judge, in submitting it, 
should so qualify it, as to prevent the jury from supposing that it ne- 
cessarily applies to the case of him who calls for it. The instructions 
prayed, should , always have reference to the state of the pleadings, 
and of the evidence before the court. 

Now, what was the actual testimony, to which this charge had re- 
feience ? That Nisbet had collected the money on Phillips* note, and 
paid it to the creditors of one Gambrill. Counsel for the defendant 
prayed the court to instruct the jury, that if Gambrill was the general 
agent of hawson, he had the right to direct Nisbet, the attorney of 
Lawson, to pay the fund over to any third person, and that such pay- 
ment would be a discharge to him. As a general proposition, this 
might be true. But did the facts authorize the instructions prayed 
for? Certainly not. And the judge was light in refusing to submit 
the abstract principle, in a form which might induce the jury to believe 
that it could, by any possibility, be the law of the present case. The 
judge, therefore, very properly states the point in the only way in 
which it could be of any practical purpose, and charges- the jury, that 
if Nisbet paid the money to the creditors of Gambrill, knowing at the 
same time that it belonged to Lawson, it would not protect him from 
liability to Lawson, notwithstanding he was authorized to do so by 
Gambrill, the agent of Lawson. 

We are satisfied, then, on a full view of the case, that the Circuit 
Court was right in withholding the instructions prayed for. Nor are 
we less clear on the other branch of the complaint, namely, that he 
committed no error in charging the jury as he did. 

Admitting that Gambrill was the general agent of Lawson, in respect 
to Phillips' note, how would third persons be affected by it ? The ut- 
most, then, that could be pretended is, that persons dealing with him 
would have aright to consider him clothed with all the power usually 
accompanying such an employment. Even under this view of it, it 
would be exceedingly doubtful whether Nisbet would be warranted 
in applying the money to the agent's debts. But the plaintiff's case 
goes much farther. It brings home actual notice to Nisbet— wo/icc 
upon the assumption in the charge. And it is well settled that the 
authority of a general agent, will not protect third persons with know^ 
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ledge. Neither public policy nor sound ethics require that he should 
be protected as an innocent person, who knows that the agent is abus- 
ing his trust, and misapplying his principal's money. " The agent 
has no right to change the security o£ his ptincipal for the debt, or to 
make himself the debtor to the principal, for the like amount, in lieu 
of the person who owes the debt, without the consent of the principal, 
expressed or implied, to that effect. Thus, for example, if an agent 
has authority to receive for his principal a debt due from a third per- 
son to him, and the agent owes the like amount, or greater, to such 
third person, he has no right to substitute himself as debtor to the 
principal, giving him credit for the amount, or to set oflf the debt 
due by him to such third person, against the debt due by the latter to 
his principal." — Story on Agency y sec* 413. If Gambrill himself, the 
supposed agent, could not do this, Nisbet, the employee, or substitute 
of G-ambrill, could not for him. 

" So upon similar grounds, the rights of third persons will be pro- 
tected when they deal with an agent, supposing him to be the sole 
principal, without any knowledge that the property involved belongs to 
another person. If an agent employed to collect money and to remit 
it to his principal, should lend it to a third peition, to whom he is en- 
debted in a larger amount, the latter, if he has no knowledge that the 
money does not belong to the. agent, may retain it as a set-off, in a 
suit at the instance of the agent, on account of his individual transac* 
tions with said third person." — Story on Agency^ 444. 

A factor cannot pledge the goods of his principal for his own debt. 
— Patersonv. Tash.,2 Sfr. 1178; 5 Termji. 606. 

A broker has no lien on a policy, for the general balance of his 
own account with the agent, if he knew at the time that the policy was 
effected for another person. — 2 East, 523. 

If the agent discloses his principal at the time, it is clear that be 
cannot pledge the property of such principal to another, with whom 
he is dealing, for his own private debt. Suppose the agent had said 
to the defendants : *' It is true, I am agent for another, but neverthe- 
less you may retain the money due to him for my debt." Could such 
a transaction be sustained ? But that which is now contended for, is, 
in effect, the same thing. — Per Lord Kenyon, C. J, in Maanss v. Hend" 
erson, 1 East, 338. 

Wo concur, then, with the Court below, that if Nisbet paid the 
money collected on Phillips' note to the creditors of Gambrill, (as he 
admitted he did to Cooper,) with the knowledge that Lawson was the 
owner thereof, (and this was a matter of fact, to be found by the jury 
from the fiHng of the writ by Nisbet in Lawson's name, and recovering 
judgment thereon in his behalf, and other circumstances,) he was not 
thereby discharged, but was still liable. 

The last point which we are called upon to notice is, was there 
misdirec'.ion in the judge in charging the Jury that, if they found for 
the plaintiff, they should return a verdict for so much damages ; and 
that the measure of damages in this case was the amount of money 
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collected by the defendant, and interest thereon, from the time it 
was demanded ; and that the verdict should be for such sum entire, 
. and not for so much principal and so much interest. 

This opinion has already been necessarily extended to such great 
length, on account of the nttmber, to say nothing of the weight of the 
questions involved, that vre shall be compelled to abridge this, as we 
have done many other portions of it. 

The verdict is, in all cases qfassttmpsit, found for damages sustained 
by the plaintiff in consequence of the breach of the promise of the 
defendant, whether it was express or implied. — 2 Tuck. Com, 160. 

In all actions which sound in damages, the jury seem to have a dis- 
cretionary power of giving what damages they think proper. — Bdc 
Ahr, Damages, D, 1. 

In computing damages, in some cases, interest will be added to the 
principal. — ^1 Sound, Plead, amd Evid., 149. 

Interest may be given by the jury by way of damages for wrong- 
fully withholding a debt. — 3 Bing. 353. 

Interest is rocoverable in cases where the party has used the 
money ; as where an agent pays the money of his principal^ into his 
banker's hands, and uses it as his own. — 2 Esp. R, 7t)2 ; 9 Mass. 28 : 
2 Bwg, 4. X 

In some cases, damages, in the nature of interest, are recoverable. — 
9 Trice, 134. 

Interest is allowed in trover for a note fiX bill of exchange. — 2 Car- 
rington 4* Payne, 358. 

It is apparent, therefore, that at common law, the verdict rendered 
in this case would be unobjectionable. But the 2Sth section of the 
judiciary act of 1799 is relied on, which declares, " that no verdict 
shall be received on any tmliquidated demand where the jury have 
increased their verdict on account of interest, nor shall any interest be 
given on any open account in the nature of damages J ^ — Prin, Dig, 212. 

And this brings up necessarily the long and much-mooted point : 
Are all demands " open accounts'^ and " unliquidated,*^ unless evidenced 
in writing ? We hold not ; and may, at a future time, assign at large 
our reasons for this conclusion. We understand, by liquidation, an 
amount certain a.nd^ed, either by the act and agreement of the par* 
ties or by operation of law; a sum which cannot be changed by the 
proof; it is so much, or nothing ; and that the term does not necessa- 
rily refer to a writing. An open axxount is the reverse of this. And 
this definition is warranted not only by the most approved lexicons, 
and by common as well as legal parlance, but imperiously demanded 
by the principles of justice. 

In Blaney v. Hendrick, 2 Wils,, 205, it is said, " if on a judgment 
by default and writ of inquiry, the plaintiff proves an account stated 
and a balance then due to the plaintiff, the jury should give interest 
for the sum so settled^ from the time of its being so liquidated." And 
per cur,, in the same case, ** where a note is due, it bears interest from 
the time ; where money is lent, it bears interest from the time it be- 
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came payable ; but for money due for goods sold, (that is, upon ' open 
accounts,*) no interest is allowed." 

Numerous other references might be made, to show that in legal, as 
well as ordinaiy language, settled or ascertained, and such like words, 
are used as synonymous with liquidated ; and that by the term " open 
accounts,^* are meant, those debts which are subject to future adjust- 
ment, and which may be reduced or modified by proof. And in ex- 
pounding these prohibitory clauses in the statute, in which the terras 
** unliquidated* * and " open accounts** occur, we must unquestionably 
suppose, that our Legislature had regard to these phrases as then in 
use, and employed them accordingly ; and hence the manifest propri- 
ety of searching for their true meaning, in the sense in which they 
were used and understood in the books at the time of their adoption. 

To adopt the contrary construction, would be to decide that even 
securities could not recover interest on the money advanced for their 
principal ; and every man's moral sense of right and wrong would 
oppugn such a doctrine. We should be slow to impute such injustice 
to our law makers. 

In Pennsylvania, it is now settled that interest is recoverable for 
money lent. — 1 Binney, 494. It seems to have been formerly held, 
says C, J. Tilg/iman, that interest was not allowable for money lent 
and advanced. That opinion gradually declined, upon more mature 
reflection ; and, without citing particular cases, it may now be safely 
affirmed that, for a consid^able time, the settled law has been, that 
interest is recoverable for money lent and advanced; also, for a balance 
ascertained, 4 Dall., 287, and against a man who receives the property 
of another, and holds it against liis consent, — 3 Bingn, 121. 

Interest is allowed in New- York when money is paid upon a con- 
tract which has been rescinded by the other party. — 5 Johns., 88. And 
it may or may not be recovered there, according to the circumstaMces. 
— 3 Caine, 266. And it is to he recovered where one converts the money 
of another to his own use, from the lime when it ought to have heen paid 
over. — 9 Johns,, 71. 

Tho same doctrine obtains in South Carolina, and in every part of 
the Union. In Black v. Goodman Sf Miller, I Bailey, 201, the defend- 
ants refused to pay over to the plaintiff a sum of money had and re- 
ceived to his ufee, unless he would release a suit then pending against 
them, for a distinct matter. The court refused to set aside the ver- 
dict, which (as in the case under discussion) was increased by the in- 
terest, upon the ground that the plaintiff was entitled to recover inter- 
est from the time of the demand. 

And upon these broad grounds of reason, justice and equity, it has 
been generally held throughout this State, ^hat interest should be al- 
lowed on qM liquidated 8um3, Jrom the instant the principal became pay- 
able. Nor do we believe that this interpretation conflicts with either 
the letter or spirit of our own legislation. And were it my privilege 
to naake the law, instead of to declare it, I would most indubitably set- 
tle it the same way. 
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We are of the opinion, then, that there is nothing in this assign- 
ment, and that the judgment be reversed, and the cause remanded^ 
upon the sole ground of the reception of Grimes' testimony, without 
which there could have been no recovery, 

DEED. 

Where, on the face of a deed, the intention to convey a particular 
tract of land, is clear, but the description, by metes and bounds, is, 
upon a survey for the purpose of locating the tract, ascertained to be 
erroneous, the description by metes and bounds will be rejected as 
surplusage, and the land located so as to cover the tra6t clearly intend- 
ed to be conveyed. 

Parol evidence is inadmissible to show that the grantor intended to 
convey a different tract of land from the one mentioned in the deed. 
— Norwood v. Byrd^ 1 RichardsofCs R.^p. 135. (1845.) 

(1''rost, J., died McNaughton v. Loomis, 19 /. R,, 449 ; 2 Shepk. Tauck^ 
Hone, 247 ; 31 Law Lib., 45.) 

A grantee, who voluntarily becomes a party to a deed which is 
fraudulent in part, forfeits his right to claim benefit from another part^ 
which would have been good. — Kirhy v. Jh^ersoll^ 1 HarringtofC s CIu 
R,,p.l72. (1845.) 

A deed made to hinder and delay creditors is void. — Reed v. Carl^ 3 
Smedes ^ MarshalVs R.,p. 74. (1845.) 

DEED— DELIVERY OF. 

The delivery of a deed, or other writing, is as necessary to its va- 
lidity as its execution ; and it only takes effect from its delivery. . 

Notwithstanding a deed may have been duly executed, acknow- 
ledged and recorded, according to the requisitions of the statute, yet 
if it were deposited with a third person, to be delivered to the grantee 
only upon the performance of certain conditions, which conditions 
have not been complied with, the deed cannot be received in evidence. 
— Stiles v. Broum, 16 Vermont R,, p. 563. (1845.) 

Assumpsit, brought to recover damages for the non-performance of 
a contract, entered into by the defendant, to deliver to the plaintiff the 
possession of a piece of land, which the plaintiff alleged the defendant 
had conveyed to him, and for not delivering on said premises a quan^ 
tity of manure, sold by the defendant to the plaintiff. Flea, the gen- 
eral issue, and trial by the court. 

The plaintiff, to support the issue upon his part, offered in evidence 
the contract declared upon, to the admission of which, the defendant 
objected, unless the plaintiff should show a delivery of it to him by 
the defendant. The court decided that the delivery must be proved j 
to which the plaintiff excepted. 
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TliQ plaintiff then introduced one Rice as a witness, from whose les- 
timon J it appeared that the contract declared upon, together with a 
deed mentioned in said contract, duly executed hy the defendant, 
acknowledged, and recorded, and conveying certain premises to the 
plaintiflT, together with a note for the consideration of the deed, signed 
by the plaintiff;' Were deposited with him by the parties, and that said 
deed and contract were, by the agreement of the parties, to be deli- 
vered by the witness to the plaintiff, provided he called for them 
within two weeks, and that the plaintiff did not call for them within 
that time. 

The plaintiff then offered said deed in evidence, which was objected 
to by the defendant, on the ground that the testimony showed that 
there had been no delivery of it ; — the court excluded the deed : to 
which the plaintiff also excepted. 

The court rendered judgment for the defendant. 

Smith, for plaintiff. 

It is insisted that the coBrt below erred in excluding the deed 
offered in evidence by the pHaintiff. It is well settled, that a deed, 
containing all the statute requisitions as to witnessing, acknowledg- 
ment, and recording, is admissible, without further proof. — 2 AiJc* 329. 

Vail and Upham, for defendant. 

The deed was delivered to Rice as an escrow, to be kept by him, 
and to be delivered to the plaintiff, "if called for within two weeks ;" 
otherwise the contract, with which the deed was connected, was at an 
end. Unless the plaintiff called within the time, and the deed was de- 
livered to him, the premises did not pass, bnt remained in the 
grantor, the defendant. The county court, therefore, properly ex- 
cluded the deed. 

The opinion of the court was delivered by 

Hkbard, J. The only question raised by the excepting party is in 
relation to the decision of the court in exscinding a certain deed offered 
by the plaintiff. The action is assumpsit, brought tb recover damages 
for the Bon- performance of a contract in writing, entered into by the 
defendant for the delivery of the possession of a piece of land, which 
the plaintiff alleged that the defendant had conveyed to him, and for 
not leaving on the premises a quantity of manure that the plaintiff al- 
leged that the defendant had sold to him. 

By the facts detailed in the bill of exceptions, the main question on 
the trial in the county court was in relation to this written contract, 
and principally in relation to the manner in which the plaintiff became 
possessed of it The case finds that the deed of the land, and the 
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Hole for the purchase of the same, together with this contract; were 
all deposited with a third person, to be by him delivered upon certain 
conditions. And the case also finds that those conditions were not 
complied with. The deed appears to have been duly executed and 
recorded, and the plaintiff offered the deed in evidence, but the de- 
fendant objected to it, on the ground that it had not been delivered. 

The deli\ery of a deed, or other writing, is as necessary to its va- 
lidity as its execution, and it only takes effect from its delivery ; and 
before this deed or contract could have any efficacy, or create any lia- 
bility upon the defendant, there must have been a delivery. The 
mode of trial sometimes changes thq mode of proof. If the issue in 
this case had been tried by a jury, and this testimony in relation to the 
delivery of the papers was to have been passed upon bythe jiiry, 
perhaps the only way would have been to have admitted the deed and 
contract, and let them go to the jury together, to be disposed of under 
the charge of the court, as they should find the other facts. But when 
the issue is tried by the court, and the facts are found by the court, 
instead of the jury, this necessity does not exist. The facts having 
been heard by the court, in relation to the delivery, the court could as 
understandingly dispose of the question about the deed, without re- 
ceiving it, as by receiving it. If the deed and contract were never de- 
livered, so that the plaintiff by the terms and conditions attached to 
them, had no right to their possession, they would not avail him ; and 
thus, by rejecting the papers, the court virtually passed upon the 
plaintiff's right of action. All this the court did decide, and, however 
much they err^d in judgment upon the facts, that cannot be assigned 
as error in law. 

» 

Judgment affinned 
DEED— DENIAL OF. 

A party who attempts to impeach his deed in court, must show in 
what his equity consists, for as a question of law he is estopped from 
denying his own deed. Payne v. Azterbury^ 1 Hcmringtan* $ Ch. R.^ 

p.4U. (1845.) 

DEED— PARENT AND CHILD— MAINTENANCE. 

Where a father executed a deed to his daughter, and the daughter 
and her husband agreed to support and maintain the grantor during 
his natural life, and several months afterwards, the grantor having 
died, and the daughter and her husband having performed their 
agreement, upon a bill filed to set aside jthe deed, to give effect to a 
will previously made by the grantor, It was held that the considera- 
tion upon which the deed was given, was a good and valid considera- 
tion, and that the deed would not be set aside, though the daughter 
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had executed a deed re-conveying the land to her father, as security 
for his support, the deed from the daughter to the father, having 
been cancelled or lost by the father^ Goff^ et al,, v. Thompson, et al^ 
1 Harrington's Ch, R., p, 60. (1845.) 
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Where a solicitor has appeared in a cause, and a demurrer is filed, 
signed by solicitors who have not appeared, the demurrer may be 
treated as without signature and as a nullity. 

Where there are joint defendants, upon a pro confesso obtained 
against one, the complainant cannot, before the cause is at issue or in 
readineEl!} for hearing against the other, enter a final decree and issue 
execution thereon against the party against whom the bill has been 
taken .as confessed, and leave the cause, to proceed against the other 
defendant. 

It is the uniform rule, that a final decree, or an interlocutory de- 
cree, which, in a great measure, decides the merits of the cause, 
cannot be pronounced until all the parties to the bill, and all the par- 
ties in interest, are before the court. 

Where a cause is in readiness for hearing against one defendant, 
and there is another defendant as to whom the cause is not in readi- 
ness, the defendant who has appeared and answered, cannot notice 
the cause for hearing, but must move to dismiss the bill for want of 
prosecution. Graham v. JSilmore, 1 Harrington's Ch, R„ p. 265. 
(1845.) 

( Walker cited 4 Bridgman's Digest, 283; 2 Paige iJ., 572 ; 1 Peter's Digest, 
441 ; 1 Paige R., 548,549 ; 5 Paige JR., 638; 2 John. Ch, U., 614.) 

DISTRIBUTION OF PERSONAL ESTATE— ACCIDENTAL 

DEATH. 

A father seventy years old, and his daughter thirty-three years old, 
being on board a steam-boat,that was lost at sea, both perished in the 
same calamity, and no special circumstances were known, which 
tended to prove that one died before the other. Held, that there was 
no legal presumption that either survived the other, but that it must be 
presumed that both died at the same instant. — Coye, et als,, v. Leach, 
8 Metcal/'s R., p. 371. (1846.) 

This was an appeal from a decree of the judge of probate for the 
county of Plymouth, ordering distribution of the personal estate of 
Sylvanus Keith to be made, by his administrator, among his nephews 
and nieces, as his heirs at law. The case was submitted to this court, 
on the following agreed facts : 

•* The said Sylvanus Keith, the intestate, and his only child, Caro- 
line E. Coye, and her husband, George W. Coye, and their infant 
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daughter and only issue, Caroline K. Coye, were on board the steam- 
boai Pulaski, on her last voyage from Charleston to Baltimore, and 
perished at sea in the night of the 14th of June, 1838, when said boat 
was lost : And after full inquiry, no evidence can be obtained showing 
which of said persons died first, or which survived. 

" It is further agreed, that the said Sylvanus Keith left no wife, and 
no heir in the ascending line, and that the distributees, named in said 
decree of the judge of probate, are the next of kin of said Sylvanus 
Keith, being his nephews and nieces. One of the appellants is 
administrator of the estate of the said George W. Coye, and the other 
appellants are the next of kin to the said Caroline K. Coye, being her 
uncles and aunts. 

** It is further agreed, (if the age of said persons be material facts,) 
that on said 14th of June, 1838, the said Syl van u» Keith, the aitestatej 
was about seventy years of age, the said George W. Coye about 
thirty-seven or eight, the said Caroline B. about thirty-two or three, 
and the said Caroline K. about eight or nine years of age." 

This case was argued, at a former term, by Eddy and Coffin^ for 
the appellants, and by W. Baylies^ for the appellee. The counsel 
cited the books which are referred to in the opinion of the court, and 
also Fearnt^s Posthumoris Works , \\% — 72 ; 2 Evans" Pothier, 300 ; 
Hitchcock, V. Beardsley, West, {Temp, Hardw.) 445 ; Greenl, on Ev,, 
sec, 30 ; Gro, Eliz., 503; Colvin v. Procurator General, 1 Hogg, Eccl, 
R,, 92 ; Right v. Netherwood, 2 Salk., (Evans^ ed,) 593, note; Brad- 
shaw V. Toulmin, 2 Dick., 633; 3 Stark. Ev., 1236, note (c.) 

Dewey, J. This case presents a question of peculiar difficulty. The 
parties admit the existence of certain facts, with the further statement 
of a want of all evidence on certain other points ; which latter admis- 
sion seems almost to render it impracticable to decide satisfactorily as 
to the respective rights of the contending parties. The facts admitted 
are, that Sylvanus Keith, his only daughter, Caroline E. Coye, with her 
husband, George W. Coye, and their only child, Caroline K. Coye, 
were on board the steamboat Pulaski, on a voyage from Charleaton 
to Baltimore, when the boat was lost, and they all perished it sea, on 
the 14lh of June, 1838. The parties then agree to the further fact, 
that no evidence can be obtained tending to show which of said per- 
sons actually survived. This statement, thus assented to, precludes 
all aid that might have beiBn derived from any evidence of the circum- 
stances attending the destruction of the boat, the position of the per- 
sons in the same, or any fact connected therewith, raising any pre- 
sumption of survivorship. Had there been any circumstances, how- 
ever slight, bearing op these points, they would have been material, 
as from slight circumstances, inferences of fact might have been 
drawn, which would materially affect the question before us. The 
case, however, is barren of all evidence upon these points, and is to 
be settled without aid from them. We are therefore brought directly 
to the inquiry, whether in the case of several persons perishing at sea 
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in one common disaster, the qnestion of surrivorship can be settled hj 
any legal presumptions deduced from the single fact of difference in 
age and sex. 

By the civil law, Mrs. Coye, the daughter of Mr. Keith, would he 
presumed to have survived her father, as the child, if above the age 
of puberty, is presumed to have survived the parent. — Crreenl, on Ev,, 
sec, 29 ; Dig. lib., 34, tit 5« But no such doctrine has any sanction in 
our system of jurisprudence, either as a principle of the common law, 
or enacted by legislative authonty. 

By the Code Napoleon, B. ITI. tit. I., chap. 1, art. 720, 721, 722, it 
is provided, that where several persons perish by one and the same 
accident, so that it is not possible to ascertain which of them died first, 
the presumption as to survivorship is to be determined by the circum- 
stances of the event, and, in the absence of all such evidence, by the 
age and sex of the persons. Art. 721 : ** If those who perished toge- 
ther were under fifteen years, the eldest shall be presumed to have 
survived. If they were all above sixty, the youngest shall be presumed 
to have survived. If some were under fifteen years, and others more 
than sixty, the former shall be presumed to have survived." Art. 752 : 
** If those who perished together were of the age of fifteen yiears com- 
plete, but less than sixty, the male is always presumed to have sur- 
vived, where there is equality of age, or the difference ' which exists 
does not exceed one year. If they were of i-he same sex, the pre- 
sumption of survivorship, which gives rise to succession according to 
the order of nature, must be admitted ; thus the younger is presumed 
to have survived the elder." 

These are clearly arbitrary rules, as, in the nature of things, a week 
or day less than the respective ages named would not usually, in any 
degree, affect the ability of the party to sustain and prolong life in 
case of exposure by shipwreck. Such rules being thus arbitrary in 
their character, to some extent, would seem to require a legislative 
sanction ; and it may be expedient and proper to provide, by a legis- 
lative act, for cases of this character and description. But, without 
such legislation, we do not feel authorized to adopt any fixed pe- 
riod of age, as decisive of the questic::^ of survivorship of those who 
perish in a common disaster, and where no facts or circumstances are 
known, that would aid in deciding the point of survivorship. To a 
certain extent we might well go, in applying the principle as to dis- 
parity of age. Thus it would be proper and reasonable to hold that 
one of middle age, and in the full vigor of life, would ordinarily sur- 
vive a more infant, or child of very tender years ; and the same would' 
be alike true as to such person, and the man well stricken in years. 

We therefore should probably have no difficulty, in the present case, 
in disposing of the question of the survivorship of Caroline K. Coye, the 
grand-daughter of Mr. Keith. Her age and strength were Jess adapt- 
ed to sustain her, in the continuance of the struggle for life, under this 
peril, than those of her mother or her grandfather, and might be so 
held without resort r^ any arbitrary rule as to a precise point of time 
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iQ the age of the parties. But when we approach tlie case of Caro- 
line £. Ooye, and are asked to find tliat she surviTed her father, Mr. 
Keith, we find, on the one hand, the age of Mts. Coye to have been 
somewhat more favorable to her survivorship, though lar less decisive 
than in comparison of her case with that of her infant daughter. Bat 
we have the opposing circumstance, that she was. of the weaker sex ; 
and thus one presumption operates to neutralize the other, and the 
known facts fail to present a ease of controlling presumption in fav<M^ 
of either. The caso stated, then, stands thus : Sylvanus Keith and 
his daughter, Mrs. Coye, perished in the same disaster. No fact is 
shown giving the least indication that either party, from the nature of 
the accident or the position of the parties, had any advantage over the 
other for protrapting life. Nothing is shown of their peculiar capa- 
bilities arising from personal strength or vigor. Nothing, indeed, is 
put into the case, to control it in favor of either, besides age and sex ; 
and these, as already remarked, are not decisive tests in the present 
case. In truth, there is nothing in the case to show that either the 
father or the daughter survived the other. The evidence in the case, 
and for the case, stated by the parties, fails to show that the estate of 
Sylvanus Keith ever vested in Caroline E. Coye, his daughter. To 
effect this, it was necessary that she should have survived her fether. 
We do not feel authorized to say that this fact is satisfactorily estab- 
lished. For aught that appears in the present aspect of the case, they 
may both have perished together. This being so, and no arbitrary 
presumption being authorized by law in such cases, arising from age 
or sex, the consequence is, that those who seek to enforce their rights, 
as heirs at law of Caroline E. Coye, must faij in establishing their 
right to a distributive share in the estate of Sylvanus Keith. As to 
the grand-daughter, Caroline K. Coye, the evidence ^f her survivor- 
ship is inferior to that of her motheri and no claim *can be sustained 
through her. 

The general question arising in the present case has been somewhat 
considered m the English common law courts, and also in the courts 
of chancery ; but more frequently in the prerogative courts. And 
the decisions in those courts seem to favor the view we have taken 
of the present question. The question arose in 2 W. Bl.y 640, in the 
case of General Stanwix, who, together with his, wife and daughter, 
perished while on a voyage at sea, the vessel having never been heard . 
from, and no evidence produced of the circumstances of her loss. 
The case was never decided, it being compromised, (as is said by Sir 
William Scott,) at the recommendation of Lord Mansfield, whp said 
'< there was no legal principle on which he could decide it." — 2 Phil- 
Urn,, 268. In Mctson v. Mason, 1 Meriv*^ 308, where the testator, a 
middle aged man, had embarked with his son, at Bengal, on board 
the Calcutta, on a voyage to England, and the ship was lost on her 
homeward voyage, and all on board perished, the Master of the Rolls 
held that the rules of the civil law had not been .adopted in such 
cases, and that he could not see how any presumption could be raised 
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as to who survived. He refused to find that the son survived » but di« 
reeled an issue to be framed, and sent to the jury, to find whether the 
son was living at the death of the testator. In Taylor v. LHplock, 2 
PhiUim,, 261, where husband and wife perished on board a ship 
which was wrecked, and where there was no satisfactory evidence as 
to survivorship, or any circumstances shown, of a decisive character, 
as to the ability of the several persons to sustain a peril, it was held 
that it must be assumed that the husband and wife both perished at 
the tame moment. 

In Sillick v. Booth, 1 Younge ^ Collyer's. Ck. 22., 121, it was held 
that, where two persons die by the same accident, and there are no 
special circumstances in evidence, from which it may be presumed 
that one died before the other, the law of England will draw that pre- 
sumption from general circumstances, such as the comparative health, 
strength, age or experience of the parties. 

In Seltoyn^s case, 3 Hogg. EccL jR., 748, where husband and wife 
perished together at sea, and no circumstances of the disaster were 
known, showing any advantage on the part of either, the court said, 
** in the absence of clear evidence, it has generally been taken that 
both died at the same moment." 

These cases strongly confirm the view we have taken of the naked 
question now presented to us, and unaccompanied by any circum- 
stances that might authorize us to raise a presumption in favor of the 
survivorship of either the father or daughter. . The age is the only 
circumstance relied upon by those claiming in the light of the daugh • 
ter ; but that is suppo^d to be' controlled, or at least so far neutral- 
ized, by the sex of the father, as to leave the case without proof, war- 
ranting the presunjption that the daughter survived the father. 

After much consideration of the question, and fully impressed with 
the difficulties attending it, the court have come to the result, that the 
distribution of the personal pstate of the late Sylvanus Keith, now in 
the hands of his administrator, is to be made in favor of his nephews 
and nieces, as his heirs at law, to the exclusion of those persons who 
claim the same as heirs either of Caroline E. Coye or Caroline K. Coye, 

Decree affirmed 

DOWER. 

When a mortgage for the purchase money of land, is executed by 
the purchaser to a third person, with the assent of the seller, tho 
widow of the purchaser will take her dower subject to the mortgage* 
Kittle V. Van Dyck, 1 Sandford's Ch, R„p. 76. (1846.) 

(The Assistant Vice-Chancellor cited Clark v Munroe^ 14 Mass, 35^ , 
McCauley v.- Grimes,<,2 Gill ^ JohmoK, 318.) 
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A draft upon a particular fund in the hands of an attorney for col- 
lection, is an eqliitable assignment of it, and although not accepted by 
the attorney, yet it is not afterwards subject to be attached for the 
debt of the drawer. Nesmith v. Drum. 8 Watts ^ Sergeant's jR., p, 
9. (1846.) 

Error to the District Court of Mercer county. 

Thomas Nesmith having obtained a judgment against Jacob Drum, 
Henry Drum and James Collins, ii^sued a fieri facias with a clause of 
attachment and scire fada^ against John Hawkins as garnishee, which 
was issued and served 14th June, 1842. Upon interrogatories filed by 
the plaintiff, the garnishee answered that he owed a debt to Jacob 
])rum, Henry Drum and James Collins, of $297 27, for which they 
had obtained a judgment against him. Upon which (he plaintiff 
asked for judgment against the garnishee. Whereupon William 
Wheelen, by his attorney appeared in court, and claimed the fund upon 
the following order : 

" H. H. Budd, Esq., please pay over to William Wheelen or ordei, 
the amount of the note on John Hawkins when collected, as the note 
is to be applied to the payment of a note in the Warren Bank ; or if 
said Drums & Collins should pay oiF said note, this order to be lifted. 
By so doing you will oblige, 

Jacob Drum, 
Henry Drum, 
James Collins. 
Feb. 14, 1842." 

The following is endorsed on the back of the above writing : 
" Accept the within order, and agree to pay over the same when 
collected, reserving my fees and per-centage. 

H, H. BUDD. 
Feb. 14, 1842." ^ 

The court below [Thofnpson, President,) rendered a judgment for 
the defendant. 

Stephenson, for plaintiff in error. 
Pearson, for defendant in error. 

Per Curiam. — An equitable assignment is an agreement in the 
nature of a declaration of trust, which a chancellor, though deaf to 
the prayer of a volunteer, never hesitates to execute when it has been 
made on valuable, or even good consideration. Could there be a more 
explicit declaration than the order before us ? Drum and Collins draw 
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on their lawyer for the proceeds c^ an action against Hawkins, which 
they declare in the order to have been appropriatect to payment of 
their note in the Warren Bank, on which Wheelen, the payee, was 
one of their sureties. If this appropriation was a condition of the 
contract of suretyship, it rested on a valuable consideration ; if it was 
not, it rested on a good one which is equally available. Drum & 
Collins were bound to secure Wheelen by putting funds into his hands 
to take up the paper at maturity, if they should not ; and in giving 
this order they yielded to a moral obligation, which is a consideration 
for an express contract. The appropriation, then, being complete as an 
assignment of the fund by the agreement of the parties, even without 
the acceptance of the drawer, could not be revoked. 

Judgment ^rmtd. 

ENDORSEMENT. 

Where, in an action against the drawer and endorsers of a promissory 
note, plaintiffs, after obtaining judgment and an execution against 
the former, order a*Btay of execution without the assent of the endor- 
sers, the latter will be discharged. — Bank ofLiouitianay. Smith, et al., 
4 Robinson's La, R,,p, 276. (1845.) 

(SiMOK, J., cited cutty on BiUs^ 300 ; Bayky on BiOi, 223 ; 3 Mart. N. S^ 
598; 7 Mart. N. S., 12; 4 La. 295.) 

Where an endorsement is necessary, no particular fonn of words is 
required to pass the title — nor is it necessary that the writing should 
be on the back, as the word imports ; it may be on the face, or even 
on a separate piece of paper annexed to the bill. — Buckner v. Real 
Estate Bank, 5 Arkansas R,,p, 536. (1845.) 

(Lact, J., cited Chitty on Bills, eh* 5., p. 147 ; BojpJeirk v. Page, 2 
Brock., 41.) 

Diligent inquiry for the maker of a note and for his domicil, with 
out effect, will excuse the want of a formal demand of payment. — 
BaggettY. Rightor, 4 Robinson^s La» R.,p. 18. (1845.) 

(MoRPHT, J., cited Franklin v. Verbois, et al., 6 La. 727 ; Bayley on Bills^ 
198, 199 ; 9 Wheaton, 598.) 

ENLISTMENT. 

An enlistment into the army of the United States is a contract, and 
if made by a minor, without the cobsent, in v«rriting, of his parent, 
master or guardian, he may avoid it on his arrival at full age. But it is 
capable of ratification, like other contracts of infants, either by express 
agreements, or by acts. 

Where a minor having enlisted without the consent of his father. 
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remained in the service more than a year after he became^ of age* re- 
ceiviikg his pay and rations, without any dissent, and without any rea- 
sonable excuse for not making an application for a discharge — Hdd, 
that these acts amounted to a ratification of the enlistment. — TheSuUe 
V. Dimmick, 12 New-Hampshire RfP* 194. (1845.) 

ENDORSER. 

'Proof that the endorser of a note, who had been discharged by ille- 
gality in the protest, subsequently solicited and obtained indulgence 
from the holders, will not render him liable, unless it be also shown 
that he was aware, at the time of the application, of the circumstance 
which liberated him. — Bank qf Louisiana v. Holrnes, 10 Robinson's La, 
R., p. 40. (1845.) 

Merrick, for the defendant, cited 12 La,, 465 ; 13 La., 421 ; 2 Roh, 
158 ; Story on Bills, No. 320. 

Martin, J., cited 12 La., 465 ; 13 La.^ 421 ; 2 Rob., 158; Stwyon 
BiOs, No. 320. 

# 

If the endorser, for valuable consideration, of a note overdue, pro* 
mises at the time of the transfer to pay what the endorsee fails to col- 
lect from the drawer, it is a waiver of his right to require proof of de- 
mand and notice. — Matthews y, Fogg, 1 Richardson^s R,, p. 369. (1845.) 

ENDORSER— NOTICE TO. 

Where a note became due on Saturday, and was duly presented and 
dishonored, and the endorser lived in another State : It was held, that 
notice of the dishonor should, in order to bind the endorser, be put 
into the mail of the succeeding Monday, early enough to go by the 
mail of that day to the place of residence of the endorser, it appearing 
that the mail on that day did not close until half past three o^clock, 
p. M. ; otherwise the endorser would be discharged. — Seventh Ward 
Bank V. Hanrick, 2 Story*s R.,p. 416. (1845.) 

A notice of protest simply directed to an endorser as in a particular 
parish, where there are several post.o£^ces in the parish, and the one 
at the seat of justice of the pfirish is not the nearest to his residence, 
is insufficient. — BecneL v. ToumiUon^ 6 Rohinson^s La. R., p. 500. 
(1845.) 

Simon, J., cited NaU's Ex'ors v. Beard, 16 La., 310 ; Gais v. Kemper, 
10 JDa., 209 ; Union Bank v. Broum, 1 Rob., 107 

EQUITY. 

The principle is well known in equity jurisprudence, that equity re- 
gards what is contracted to be done, as done'; li^ut it means no more. 
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than that a party to a contract, or his legal representatives, may insist 
upon being placed in a situation equally as advantageous as if the con- 
tract had been fulfilled. — Gardiner v. Gerrish 23 Maine R., /p* 46. 
(1845.) 

Equity will never aid the non-execution of a mere power, but 
where there is a trust, it will interfere, and will not permit accident, 
or the negligence of the trustee, to disappoint the interests of those for 
whose benefit he is called on to execute it. — Withers v. Yeardon^ 1 
Richardson's Eq. R., p. 324. (1845.) , 

(The Chancellor cited 2 Sugd, on Pow., 173; 16 Law, Lib,, 95. 
Broum v. Higgs, 8 Ves, 61 A: ; Osgood v. Franklin, 2 J, C. R., 21.) 

Equity will relieve from a judgment at law, when tire party was pre- 
vented by unavoidable necessity, through no fault of his own, from 
making his defence. And courts of equity would be deprived of a 
large portion of their jurisdiction, if they could not relieve in such 
cases. The party must show that he had been guilty of no laches* and 
that his presence in person, was necessary at the trial to make 
defence. 

Where the answer denies a fact charged, only according to knowl- 
edge and belief, a single witness for the complainant will authorize a 
decree. And one witness is sufficient against an answer, where the 
defendant could have no personal knowledge of the fact, — and the 
same rule holds, where the fact* denied cannot be supposed to be 
within the knowledge of the defendant. In such case, the only effect 
of the denial is to put the complainant to the proof. 

Sickness of a party is a good Excuse for not being present on the 
trial of the case. Watson v. Palmer, 5 Arkansas R,yp, 501. (1845.) 

This was a bill in chancery, determined in the Jefferson circuit 
court, in April, 1844, before the Hon. Isaac Baker, one of the circuit 
judges. Henry L. Allen brought his bill against Rowan Watson, 
Giles and George W. Babcock, alleging in substance that Watson, 
as the assignee of the Babcocks, had in said court recovered against 
Allen, in an action against him and one Barries, a judgment by de 
fault, for $736 61. That the action was assumpsit founded on a 
promissory note, purporting to have been executed by ** Barnes & 
Allen" for $551 71, in favor of the Babtiocks, and by them assigned tb 
Watson. That he never wste the partner of Barnes in any manner 
whatever, and Barnes had no right to sign Allen's name, to that nor 
any other note, nor bind him in any other maimer howsoever. That 
his (Allen's) name had been forged. That after service of the writ 
upon him in the suit at law, he became dangerously ill, so that he 
could not leave his room, and so continued through the term of the 
court, at which judgment was rendered. And in consequence of the 
illness it was impossible for him to attend court and defend, which he 
had intended doing. That pleas, denying the execution of the note, 
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and Barnes* authority to si^n his name, must, as he is advised, have 
been sworn to by himself and by no other person ; and that unless he , 
had been personally present a perfect, defence could not have been 
made. This is the substance of the facts charged. The bill proyed 
for injunction and general relief, and was sworn to by Allen. In 
April, 1842, a writ of injunction was issued, and at April term, 1843, 
Watson filed his answer and cross bill, making Palmer a defendant, 
and moved to dissolve. The answer, in substance, admits the recov- 
ery of judgment as alleged. That the note sued on was given by 
Barnes & Allen for goods bought of the Babcocks, who were the 
agents of Watson. That he is informed, and believes, and so charges 
the truth to be, that, at the time the note was executed, the firm of 
B&rnes & Allen was composed of one Francis Barnes and the com- 
plainant, and charged that a partnership actually existed, and that 
they were generally reported and believed to be partners, and that the 
note was executed with the full knowledge and consent of complain- 
ant. He also denied upon information and belief* the charge that 
Allen was prevented by sickness from attending court and defending 
the action at law, or that he intended so doing. That at the time of the 
purchase of the goods, for which the note was given, Barnes was en- 
tirely insolvent, and unworthy of credit, and that Allen possessed 
little property, but that Palmer was a large property holder. That 
Barnes, Allen & Palmer combined and confederated to represent the 
firm of Barnes & Allen as perfectly solvent and trustwi>rthy, and so 
obtain property in the partnership name, after which, for a small con- 
sideration, the property was to be transferred to Palmer, Barnec^ ab- 
scond, and Allen deny the partnership, by which means Palmer 
would obtain a large amount of property for an inconsiderable sum. 
And that the purchase of goods and giving the note sued on was a part 
of this plan. That Palmer wrote a letter recommending said firm as 
worthv of credit, which letter Barnes exhibited to the Babcocks before 
purchasing said goods, upon the faith of which they sold. That after 
the purchase, Barnes, in his individual name, transferred a large stock 
in trade, in value from 15 to $20,000, the aforesaid goods being part, 
to Palmer for a small consideration, and absconded to parts unknown, 
all of which was done pursuant to the aforesaid corrupt combination. 
That the statements made by Palmer, in his aforesaid letter, were 
corruptly and" fraudulently made for the purpose of enabling said 
firm to obtain credit. This is the substance of the answer and cross 
bill, all the charges m which are made upon information and belief. 
The answer and cross bill prays that Allen & Palmer may answer, &c., 
and be compelled to satisfy the judgment at law. Watson resided at 
New York, where his answer was sworn to. Giles & G, W. Babcock 
also filed their answer denying all combination, or having any interest 
in the suit, but allege that the goods were sold and the note taken in 
entire good faith. Allen replied to the answer of Wafeon, and 
answered the cross bill, denying all and singular the fraud, conspiracy 
and combination therein charged — denied all knowledge of the alleged 
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letter of recommendation, believed none such was ever written, but 
that if Barnes did exhibit one it was forged. 

Palmer demurred to the cross bill, but afterwards w^ithdrew'it, knd 
answered, denying everything in the cross bill contained. Replica- 
tions were filed to each of the several answers to the cross bill, and 
the case set down for a hearing — on bill, cross bill, answers, replica* 
tions, exhibits, and depositions. The scope and substance of the evi* 
dence is sufficiently stated in the opinion of the court. A decree per* 
petuating the injunction was recorded, from which Watson appealed. 

Cummins, for appellant. A court of chancery can only take cogni* 
eance of a cause where adequate and full relief cannot be obtained 
at lnw.-^Sec, I, ch. 23^ Hev, SiaL Ark,, p. 158. 

It is a general rule, without any exception to the contrary, that a 
party is not entitled to come into equity if his remedy is fully adequate 
at law, and i£ a court of law has in the first instance acquired juris- 
diction of the Subject matter.-*^ Cummins v. Bentley, 5 Ark,, 9. To 
the same point, see Dugan v. Cureton, 1 Ark., 81 ; Messenger v. Ham- 
mend, " 7%B Jurist,'* voL 1, jp. 96 ; Barker y* Elkins, 1 /. CL, 465 ; At* 
torney Gen, v. Utica tns, Co., 2 J". Ch.. 371;. Le Royy* The Corporation 
nfN. Y„ 4 /. Ch., 352; S.S^P. Renny v. Martin, 4 J. Ch., 566; 
Hempshalt v. Stone, 5 J. Ch., 193 ; Gregory v. Withers, 6 J. Ch., 232; 
Foster V. Woods, 6 X Ch., 87 ; Simpson v. Hart, 1 J. C^., 91 ; Le Guen 
V. Gonvemeur <^ Ktmhle, 1 J. Cases, 436 ; Harrison V. Nettltship, 8 Cond^ 
Eng. Ch., 66 ; Ware v, Howard, 14 Ves., 30 ; Mossop v. Eadon, 16. 
F-*., 430 ; Keogh v. Keogh, 12 Eng. Ch., 358 ; Franco v. Botian, 3 Ves* 
368 ; King v. Blotch, 5 Pes., 540. 

The court below had acquired jurisdiction by personal service on 
defendant, and ample remedy was given at law by plea of nU debet 
sworn to.— Sec. 104, ch. 116, Rev. Stat, Ark. The party cannot be 
admitted to come into equity even on showing on face of bill, as 
five months elapsed between service of writ and judgment. 

In regard to injunctions after judgment at law, it may be stated as 
a general principle, that any fact which proves it to be against con- 
science to execute such judgment, and of which the injured party 
could not have availed himself in a court of law, or of which he might 
have availed himself at law, but was prevented by fraud or accident, 
unmixed with any fault or negligence in himself or his agents, will author- 
ise a court of equity to interfere by injunction to restrain the adverse 
party from availing himself of such judgment. — 2 Story^s Equity, 174. 
See, also, to the same point, 2 Story^s Equity^ 179-1 82 ; Lansing v. Eddy, 
1 J. Ch., 51 ; Simpson v. Hort, \J. Ch., 91 ; Smith v. Lotvns, 1 J. Ch., 
320. Mloyd V. Jayne, 6 J. Ch., 479 ; Duncan v. Lyon, 3 J". Ch., 351 ; 
Dodge V. Strong, 2 J. Ch., 228 ; Dretcry v. Barnes,. Cond. Eng. Ch., 316 ; 
Bateman v. Miller, 1 Shoales ^ Le Roy, 201. Complainant was not 
taken sick for two months after service of writ, and even after sick- 
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ness, it did BOt prerent his doing eyerytbing necessary to foH defence 
at law. 

E^on if the face of the bill shows a sufficient excuse for not defend* ' 
ing at law, the proof does iiot sustain it, and the court would be with- 
out jurisdiction on that ground. The want of jurisdiction is fatal at 
every stage of the proceeding.— fil<<w^** Eq. PL, 8, 31, 82, 371, 372 ; 
Penn v. Lord Baltimore, 1 Ve$, Jr., 144 ; Ware v. Hancood, 14 Vea.^ 
30 ; Bfirfield v. KeUff, Cmd. Eng. Ch., 703 ; Harrison v. Nettleship, 8 
Cond. Eng. C%., &6 ; Floyd ▼. Jayne, 6 J". CA., 479. Complainant sets 
up as ah excuse for not defending at law, that he was advised his 
personal attendance in court was necessary on trial. This is setting 
up ignorance of the law at best, but this advice came after judgment 
went at law, and at the time of 'filing the bill. 

Hempiftead Sf Johnmrn, contra. 

By tke Court, Lact, J. — It is perfectly clear that equity will relieve 
from a judgment at law, where a party was prevented from making his 
defence by an unavoidable necessity, cwcasioned bv no fault on his 
part. The authorities cited in the brief are conclusive on this point ; 
and they are in strict conformity to the principles of reason and jus* 
tice ; and courts of equity would indeed be deprived of a large and 
important portion of their jurisdiction, if they could not grant relief in 
such cases. A party, to entitle himself to their interposition, must 
show that he has been guilty of no laches or negligence, and that his 
personal presence was necessary at the trial in order to have let in 
the defence. All this is alleged and proved in the present case, "^he 
complainant states that he was sued at law as the partner of one 
Barnes, on note given to the firm of Babcock, and assigned by them 
to Watson, (who it is admitted was always the true owner,) and that 
this was a forgery, and that he was prevented from attending the trial 
at law by extreme illness, which commenced sometime before the 
term at which judgment was had against him, and continued long 
afterwards. And that he was advised that his only defence was non 
est factum, and that the plea had to be sworn to, and required his per* 
Bonal attendance at the trial. The allegation of the forgery is fully 
proven, and so is the charge that thore never was a partnership be* 
tween the complainant and Barnes. The answer denies the state- 
ments of the bill, and puts the complainant to the proof, and he has 
proved his continued illness, which prevented his attending the trial at 
law, by only one witness. Is this sufficient % We hold that it is. The 
general rule is, that where a material fact is put in issue by the an* 
swer, courts of equity follow the maxim of the civil law : responsio 
vnius non omnino audiator. In such cases it requires two witnesses, or 
one, and other corroborating facts, to authorize a decree. The rule is 
founded on the principle of an equal right to credit which a defendant 
may claim, when there is but a single witness opposed to his oath, 
and where he has answered positively, precisely and clearly as to a 
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fact, and consequently, if he has sworn falsely, would subject him to 
the penalties of the law. — 2 Ch. Ca., 8; Bath v. Montague, 3 CA. Ca*f 
123. 1 Fflj., 161. 

Where a defendant, by his answer, only denies a fact charged in the 
bill, according to his knowledge and belief, a single witness on the 
part of the complainant will authorize a decree. — Knickerbocker v. liar- 
rig, 1 Paige^s Ch., 209. Again, the testimony of one witness will be 
sufficient against the denial of an answer, where the defendant can 
have no persona^ knowledge of the fact. — Combs v. Boswell, 2 Dana, 
474. The same principle holds where the fact denied cannot be sup- 
posed within the knowledge of the defendan .„ — Latorence v. Lawrence, 
4 Bibb., 385. In such a case the only effec: of the denial in the an- 
swer is to put the complainant to the proof. This is precisely the 
principle in this case : the bill avers positively the sickness of the com- 
plainant and his inability to attend the trial at law. The answer de- 
nies the fact, and complainant is put to the proof, and he established 
the charge fully by one witness, and this we hold to be sufficient. 
The decree, therefore, was rightly entered up, perpetuating the in- 
junction ; and as the defendant showed no equity in his cross bill, it 
was properly adjudged against him. 

Dtdree (ifirmed. 
EQUITY— FRAUD. 

« 

A court of equity will lend its aid to detect and redress a fraud, not- 
withstanding the lapse of time ; but when the fraud is discovered, the 
parties must act upon the discovery within a reasonable time. The 
party seeking redress should not wait until all those who were cogni- 
zant of the transaction should have paid the debt of nature, and until 
no one was left to deny or explain the allegations without giving any 
excuse for such delay. McLean v. Barton^ 1 Harrington^s Ch. R,, f. 
279. (1845.) 

EQUITY— IGNORANCE OF FACTS. 

When the defendant is iernorant of the facts which constitute his de- 
fence at law pending the suit, or that the defence could not have been 
set up, as a defence at law ; it forms an exception to the rule that 
equity will not interfere to relieve against a judgment at law. Wales 
V. Bank of Michigan, 1 Harringtons Ch. R,,p. 308. (1845.) 

(The Chanckllor cited Lansing Y.Eddy, 1 Johns. Ch, 51.) 

EVIDENCE. 

When a party to negotiable paper has given it value and currency 
by the sanction of his name, he shall not afterwards invalidate it, by 
showing upon his own testimony, that the consideration on which it 
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was executed was illegal. Henderson v. Anderson^ 3 Howards U. 8, £., 
p. 73. (1845.) 

(Conrad, contra, cited Jordaine v. Laskhrook, 7 T. R. 601 ; Stafford v. Rice, 
5 Cowen, 23 ; Poiodl v. WaUrs, 8 Cowtn, 673 ; TFUIiama v. Wcdhridgt, 8 
rend. 415. 

Mr. /M»tic« Daniel cited Walton v. Shelly, 1 T. B. 296 ; f/ni^erf States y. 
Dunn, 6 Peters, 51 ; JBanA; of Metropolis v. Jon«3, 8 Peters, 12.) 

A refusal to deliver goods, upon a demand duly made, is prima 
facie evidence of a conversion. Thompson t. Rose, 16 Connecticut R,^ 
p. 71. (1845.) 

(Williams, Ch. J. cited Chancellor of Oxford* s Case, 10 Co, 56; Agary 
Lisle, Hutt. 10; Baldwin v. Cole, 6 Mod. 212; 2 Mason, 81.) 

EVIDENCE— INDIAN. 

An Indian is a competent witness in a suit between wbite men. 
Coleynan v. Boe, 4 Smedes <^ MarshalVs R,,p. 40. (1845.) 

(Clayton, J. cited Doe, ex. dem, Harris v. Newman, 3 Smedes Sf MoT' 
shalU 565.) 

EXCHANGE OF HORSES— RE CISION OF CONTRACT. 

fl 

A party to an exchange of horses, who is deceived by false repre- 
sentations, cannot maintain an action of replevin for his horse, against the 
party who deceived him, until he has rescinded the contract, and re- 
turned, or offered to return, the horse received by him. Thayer v. 
Turner, 8 Metcalf's R,, p, 550. (1946.) 

(Shaw, C. J. cited Kimhall v. Cunningham, 4 Mass, 502; Conner y. Hender- 
son, 15 Mass. 319 ; Perley v. BaUh, 23 Pick, 283.) 

EXECUTION. 

Where an execution has been unlawfully issued, every thing done 
under it, is null and void. Holmes v. Hemken, et al,^ 6 Robinson*s La- 
R.,p.5l, (1845.) 

EXECUTION— LEVY. 

A levy upon "part of a tract of land called P. containing, &c., more 
or less, which is now in the possession of D," upon %. jUri Jadas 
against D. is sufficient to identify the property. Murphy^ Lessee v. 
Cord, 12 GiU Sf Johnson, JK,, p, 182. (1845.) 

EXECUTION— SALE. 

A sale of real estate made under an execution after the day to which 
it was returnable, passes no title. Lehr v. Doe, ex, dem. Rogers, 3 
Smedes & MarshalVs R., p. 468. (1845.) 

7 
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EXECUTION— SHERIFF— SETTLEMENT. 

The seuleroent of an account by the defendant in execution with the 
sheriff, for money due from him, is no discharge of the execution, al* 
though the sheriff receipts for the amount of the account as money.-— 
WiUtanu y. Charles^ 7 Alabama R., p. 202. (1845.) 

Writ of Ereor to the Circuit Court of Macon. 

4 

This suit was commenced on a suggestion by Charles, that Wil- 
liams, as the sheriff of Macon county, by the use of due diligence, 
could have made the money on a^.^., at the suit of Charles, against 
one Jennings and others. 

At the trial of an issue between the parties, it was in evidence that 
^ fieri facias was issued on a forthcoming bond, on the 4th day of July, 
1843, against Jennings and others, which the defendant returned sat- 
isfied as to all but ^71 50, which amount he returned, had been 
paid to a former sheriff, as appeared from his receipt. A fi, fa» had 
been previously issued against Jennings and one of the parties, on the 
27th day of February, in the same year, and was endorsed as received 
the 28th of that month, by one Fit.zpatrick, who then was the fiheriff. 
He vacated the office without doing execution by any actual levy, and 
the^.^. came to the hands of the defendant on the 18th May, of the 
same year. It was levied by the latter on a slave, and returned with- 
out satisfaction. Fitxpatrick was indebted to Jenitings for fees as jail 
er, and on a settlement with him, before he handed over the j^.^. last 
named to the defendant, as bis successor, he gave him a receipt for 
$271 50, against the fi. fa., but received no money from him. The 
defendant was notified when the execution last issued ,was placed 
in bis hands, to proceed and make the money, wifhout reference to the 
receipt given by the former sheriff, as no money had been paid by 
Jennings. 

On this state of pi oof, the defendant requested the court to instruct 
the jury j 

1. That if they believed that the execution placed in the hands of 
Fitzpatrick was never returned by him, but was afterwards placed in 
the hands of the defendant, as his successor, and was by him returned 
levied, and returned as forfeited, that no rule could be maintained 
against the defendant on the execution subsequently issued on the for- 
feited ifond. 

2. That if Fitzpatrick received, on settlement, from Jennings, an ac- 
count due to him for jail fees, and gave a receipt for the amount when 
the execution was iu his hands, then Jennings is discharged to that 
extent, and the defendant is not liable thus far. 

3. That if they believed the receipt from Fitzpatridc to Jennings 
was presented to the defendant, he was bound to receive it as such ; 
and that it was proper to be taken into consideration by them under 



SBBRIFF — EXECUTION- — SETTLEMENT. 99 

Ihe issue of due diligence, even though the defendant was notified that 
no money was paid by Jennings in satisfaction of the execution, if the 
former sheriff could have made the money out of Jennings by a levy. 

These several charges were refused, and the refusal is now charged 
as error. 

Harris, for the plaintiff in error. 

Cock^j contra, cited Gullet v. Lewis, 3 Stew,, 23 ; Boho v. Johnson, 3 5. if 
P., 385 ; Codtoise v. Fields, 9 Johns,, 263 ; Bank of Or, Comity v. fVakenum, 
1 Cow., 46 ; Mumford v. Armstrong, 4 C^w,, 553. 

GoLDTHWAiTE, J.— We are unable to perceive any error in the re- 
fusal to give the charges which the defendant below requested. The 
sheriff is a special agent, appointed by the law, to perform certain 
duties, and not the least important of these is, the collection of money 
on the final process of the Courts of Justice. He is not permitted to 
negotiate between the parties, so as to accept of any thing but money, 
as the satisfaction of an execution in his hands. 

The settlement of an account with the sheriff in discharge of an 
execution in whole or in part, is no payment of money, and if per- 
mitted, would lead to the greatest abuses. In Bobo v. JoknsemyS 8, 6f 
P., 385, this court expressed a similar opinion, where specific property 
had been traded for by a constable. In Codwist v. FHeld, 9 Johns,, 
263, where the sheriff, without consideration, discharged the debtor, it 
was said, that such an act would not affect the creditor, although the 
sheriff would be bound. In a case determined at the last term, we 
held, that the sureties on a sheriff's bond would not be permitted to im- 
peach his return of satisfaction, by showing that, the defendant in ex- 
ecution /had traded him a watch in payment ; but it is evident, the 
principle there was not the same as now presented. 

Id€t the judgmaU be qfirmed. 

* 

FACTOR. 

A factor, who has sold the goods of his principal, and received the 
money therefor, does not owe him a debt created while acting in a 
fiduciary capacity, within the meaning of the first section of the Uni- 
ted States bankrupt act of 1841. — Haymond v. Pond^ 7 Metealfs K, 
p. 328. (1845.) 

(Shaw, C. J. cited Chapman y. Forsyth, 2 Howard, 202.) 

A factor empowered to sell cotton, who converts the proceeds to his 
own use, is not precluded by the act of Congress from taking the ben 
efit of its provisions as a bankrupt. The ** fiduciary capacity" there 
spoken of, is a trust proper. 
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When, %n tlie absence of any special authority for that purpose, the 
cotton of a planter is sold by his factor, in connectibn with that of 
others, at a round price, the planter is entitled to the price it actually 
sold for, unless a usage of trade exists, authorizing sales to be so 
made, and the cotton of each planter to be scaled according to its 
relative value. 

Proof, ** that it was very common in the trade, but that a few fac- 
tors in Mobile would not do so," is not proof of a usage of trade. 

A factor having sold the cotton of his principal, contrary to instruc- 
tions, and being directed to ship to Liverpool, concealed the fact of 
the sale from 'his principal, and procured other cottons of a similar 
quality, which he shipped in the name of' his principal, to Liverpool, 
where it was sold, and the net proceeds received by the planter; 
Held, that he was entitled to recover the difference between the price 
in Liverpool, and the price his cotton was actually sold at in Mobile. 

When a factor disobeys instructions, he is responsible to his princi- 
pal for the loss actually sustained thereby. When, therefore, a factor 
is directed not to sell unless he obtains a certain price, and he not- 
withstanding sells for a less price, the measure of damages is not the 
price thus affixed to the article by the principal, but the price at which 
it might have been sold during the season. 

If a factor, without instructions, ships the cotton of his principal, he 
is responsible for any loss occasioned thereby, unless the principal on 
being informed of the shipmfent, ratifies the act. — Austill Sc Marshall Y, 
Crawford, 7 Alabama R., p, 335. (1845.) 

Errok to the Circuit Court of Mobile. 

AssuAiPsiT by the defendant in error against the plaintiffs in error, 
for the proceeds of one hundred and ninety bales of cotton, v^hich the 
defendants, as factors of the plaintiff, had sold and not accounted for. 

Plea by Austill, puis darrien continuance^ that he had obtained his 
certificate of final discharge as a bankrupt. 

HeplicatioUy that as to one hundred and thirty-one bags of the cotton, 
mentioned in the declaration, the defendants sold the same and con- 
verted the money to their own use, refusing to account for it. That 
^he residue was placed in their hands, upon condition that a specific 
price could be obtained for it, and that they sold the same, and applied 
the proceeds to their own use. 

To this replication the defendants demurred, and the court over- 
ruled the demurrer. Issue was then taken on the replication by Aus- 
till 4* Marshall, plea, non assumpsit. 

Upon the trial, the plaintiffs proved that the defendants were bis 
factors ; that as such he consigned to them several lots of cotton, 
amounting in all to one hundred and ninety bales. He further proved 
the sale of one hundred and thirty-one bales on the 8th of December, 
1838 ; that it was sold to a cotton broker in a lot of fourteen hundred 
and seventy-four bales, at the aggregate price of thirteen cents for the 
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whole lot, but it appeared that this lot waa not worth more than twelve 
cents per pound. It was further proved, that it was very common in 
the trade for factors, in making large sales of cotton of different per- 
sons, to sell the same at an aggregate price, and to apportion the price, 
or sum thus received, among the persons to whom the different crops 
belonged, according to the relative value of each crop ; but there were 
one or two factors in Mobile who would not do so. 

On the 23d of November, 1828, the plaintiff wrote to the defen- 
dants, informing them that he had shipped one hundred and thirty 
bales of cotton to them, and requested to be informed as soon as the 
cotton was sold. On the 1 1th of December, of the same year, he 
again wrote to them, expressing his opinion that the crop would be 
short, and instructing them, if fourteen cents per pound could not be 
obtained for the cotton on hand, to retain it until his arrival in Mobile. 

It was further in proof, that between the 12th and 13th of Degem* 
ber, the defendants employed a cotton btoker, and furnished him with 
samples, which the proof conduced to show were the samples of the 
plaintiff's cotton, with instructions to the broker to purchase a like 
amount of cotton for them ; who purchased a like amount of the 
same quality at twelve cents per pound ; which cotton the 
defendants afterwards shipped for the plaintiff to Liverpool, 
amounting in all to one hundred and ninety bags, through the Branch 
Bank at Mobile ; the bank advancing on the same, and taking a bill 
of exchange from the plaintiff against loss or deficit; and there was 
proof that the' cotton did not sell for sufficient to pay the bill. It was 
proved, that a part of plaintiff's cotton, not included in this suit, was 
sold in April, 1839, by defendants, as his factors, for fourteen cents 
per pound, and it did not appear that the plaintiff knew of the suljsti- 
tution of tihe cotton, when he directed the shipment. s 

The defendant introduced in evidence the certificate of his final 
discharge as a bankrupt. 

The defendant's counsel moved for the following charges : 

1. That under the facts of the case, if there was any thing due from 
the defendants, it was not a fiduciary debt, withiiijthe meaning of the 
bankrupt act. 

2. That a debt due by a factor for a breach of duty is not a debt 
due in a fiduciary character, and that there can be no recovery in this 
case against Austill. 

3. That the measure of damages in this case, is the actual loss in 
money sustained by the substitution of the cotton. s 

4. That if the cotton substituted was as valuable as that of the 
plaiptiff, which was sold, and in consequence no loss has been sustain- 
ed, the plaintiff is not entitled to recover any thing. 

5. That it lay with the plaintiff to prove the pecuniary damage he 
had sustained, and if none is proven, however irregular or fraudulent 
the conduct of the defendants may appear, he is not entitled to re- 
cover. 

6. That the measure of damages in this case is not the difference 
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between the value -of the cotton at the time it was &old by the defeiv 
dants, and that which it was sold for in Liverpool. But if the cotton 
shipped, sold in Liverpool for as much as the plaintiff's cotton would 
have sold for, and the plaintiff, if his cotton bad not been sold here, 
would have shipped it to Livjerpool, then he has sustained no damage. 

7. That the plaintiff having shipped the substituted cotton, is not 
entitled to recover its value at the time of shipment, unless the jury 
believe that the plaintiff, if his own cotton had not been sold, would 
have retained it here, and sold it at the time. That the defendants 
are entitled to credit for the net proceeds of the cotton sold in Liver- 
pool, and that the plaintiff is not entitled to recover any thing without 
accounting for the sum he has received from the sale in Liverpool. 
These charges as asked, the court refused to give, and charged the 
jury that a cotton factor is the agent of the planter who ships cotfton 
to him, and the money, when received by the factor, belongs to the 
planter, and is a fiduciary debt. That the defendants we^e bound to 
disclose to the plaintiff the fact of the sale of the cotton — that the 
defendants had no right to substitute other cotton for the plaintiff's, 
without his knowledge or consent — that doing so without disclosure 
was a fraud on the plaintiff, and that the measure of damages was the 
price for which the one hundred and thirty -one bales were sold in 
Mobile. That the residue on hand at the receipt of the letter of the 
11th of December, which was limited at fourteen cents per pound, 
the defendants had no right to sell for a less price, or to ship without 
the consent of the plaintiff, and if he did so he was liable for the price 
as limited, subject to a reduction of so much as the plaintiff had re- 
ceived on the shipment to Liverpool. That the plaintiff had the right 
to repudiate the shipment, as soon as he ascertained that the cotton 
was not his own. To all which the defendants excepted, and judg- 
ment being rendered against them, they now assign for error. 

Dargan^ for the plaintiff in error, cited 2 Howard, 203, to show t*hat 
the court erred in its judgment on the demurrer to the replication, and 
also in its charge to the jury, that the debt was of a fiduciary character. 

It was uncertain, from the proof, whether all the cotton was sold in 
Mobile, or only one hundred and thirty-one bales ; it was also uncer- 
tain whether the cotton was shipped with, or without the consent of 
the plaintiff; but the fair inference was, that he consented to it; yet 
the charge of the court took from the jury the consideration of the 
question of fact. 

The facts of the case do not warrant the inference of fraud. The 
concealment, it is fair to presume, was from a wish not to offend the 
plaintiff, who probably desired to risk the foreign market ; and if the 
substituted cotton was as good as his own, he sustained no/ injury by 
the concealment of the fact of the sale. 

The court clearly erred in telling the jury that the planter could set 
his own price on the cotton, and that was the measure of damages. 
The true-measure of damages was the actual injury sustained by the 
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omission to obey the instractions. This charge the court refused to 
give. — Story on Agency ^ 216 — 218. 

Campbell, contra. The law of this State must ascertain the relation 
of factors and their principars. They may establish those relations as 
technically, "fiduciary," and place them on the same footing as exe- 
cutors and guardians. This appears to be done by our statute. — Clay's 
Dig., 483-4. 

But if the court erred in its judgment on this point, it will not dis- 
turb the judgment against Marshall. The severance of the defences 
severed the contract. The case ceased to be joint. — 11 Peiersff S6, 96. 
The plaintiff might, either before or after judgment, enter a nolle 
prosequi, or discontinue his action against one without affecting the 
other. — I Peters, 46; 16 Peters, 303, And an appellant court will, 
after a reversial, authorize the party to take the same course. — 3 Ala, 
712 ; Kirhy, 119 ; 6 S. ^ i2., 412 ; 8 John., 435 ; 11 Mass.y 379—208 ; 
13 Mass., 221. 

There can be no question as to the charge of the court, that the 
planter may recover the price for which his cotton was actually sold. 
As to the charge upon the limit fixed as the price, the factor is bound 
to obey the instructions of his principal ; if he disregards them, as the 
planter has no means of proving the value of his cotton, the price fixed 
by the planter should be prima Jhcie the rule of damages, and it de- 
volves on the factor to diminish the damages by proving its actual 
value. — 1 Cow., 645; 1 Brock., 103; 3 John., 1S5; 12 Wend., ^362; 4 
Cranch, 150 ; 6 Vesey, 496 ; 6 TaurU., 344. 

Ormond, J. — The first section of the bankrupt law declares, tttat its 
provisions shall not extend to one whose debt has been created *' as an 
executor, administrator, guatdian, or trustee, or while acting in any 
other fiduciary capacity." It is in this case insisted, that a factor who 
commits a breach of his duty, by selling and retaining the proceeds of 
cotton entrusted to him to sell, is embraced by the act, and prohibited 
from taking advantage of its provisions. We are clearly of the opinion 
that this case does vot come within the interdict of the statute. The 
'' fiduciary capacky' spoken of in the law, is a trust proper ; otherwise 
every agent who had violated his authority, would be excluded from 
the benefit of the act. To this point the case of Chapman v. Forsyth, 
2 Howard, 202, is a full authority. 

It is, however, supposed that the act of the Legislature of this State, 
which makes it penal for clerks of steamboats, factors, &;c., to sell, 
negotiate, transfer, or pledge money, or chattels entrusted to them for 
safe-keeping, or for any special purpose, without authority to sell or 
transfer the same, contrary to good faith, &c., shows this to be a breach 
of trust, and therefore excluded from the benefit of the bankrupt law. 
The offence punished by this statute, does not appear to be the same 
as the case made by the replication to the plea, because the factor, in 
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this cafe, had authority to sell. Independent of this consideration, we 
suppose it to be clear, that the construction of the bankrupt law must 
be the same all over the United States, and cannot be varied in each 
State of the Union by the local law. To understand the use of terms 
employed in it, giving or excluding its benefits, resort must be had to 
their meaning in the common law, and not in the local law of the State 
where the bankrupt may happen to be domiciled. The demurrer to 
the replication was therefore improperly overruled. 

The questions presented on the bill of exceptions, involve the con- 
sideration of the relative rights of principal and agent. It is the duty 
of an agent, limited by instructions, to adhere faithfully to them ; and 
if he departs from them, he becomes responsible to his principal for 
the injury actually sustained in consequence of such departure. Whe- 
ther he may not, in any case, exceed his instructions without risk, 
need not be now discussed — the general rule is, that he must adhere 
^terally to them, at his peril. — Foley on Agency , 7, 68; Leverickv, 
Meigs, 1 Cow,, 659 ; lAstard v. Graves, 3 Caine, 238 ; Mallougk v. 
Barber, 3 Camph., 150 ; Short v. Skiptoith, I Brock.,, 1 03. 

It follows, necessarily, that when a factor sells the goods of his prin- 
cipal, it becomes his duty to disclose to him, in a reasonable time, the 
fact of such sale; and that he cannot, without a breach of faith, em- 
ploy the money of his principal in trade, but should hold it subject to 
his order. When, therefore, the sale of the cotton was made, in this 
case, the money belonged to the principal, and it was a breach of duty 
in the factor not to disclose this fact to his principal, when directed by 
him to ship his cotton to Liverpool. The argument that the planter 
has sustainedno injury, if he intended to ship his cotton, is unsound. 
It cannot now be known whether he would have desired his cotton to 
be shipped to Liverpool, if the fact of the sale had been disclosed to 
him ; and the court correctly refused the instruction moved for on this 
point, not only for this reason, but because it was purely abstract. 

If the cotton was shipped without instructions, the factor was re- 
sponsible for any loss sustained thereby, unless the principal, after 
being informed of the fact, ratified the act. His instructions were to 
sell the cotton for the best price he could get in the home market, 
and did not authorize him to expose the planter to the hazards, or the 
fluctuations of the foreign market. 

It appears, in this case, that the cotton of the plaintiff was sold, with 
that of many others, in a large lot, at the price of thirteen cents per 
pound — the relative or average value of that of the plaintiff, when com- 
pared with the whole lot, being twelve cents per pound. It v/as 
proved " that it was very common in the trade, for factors, in making 
large sales of cotton of different persons, to sell the same at an- aggre- 
gate price, and to apportion the price, or sum received, among the per- 
sons to whom the different crops belonged, according to the relative 
value of each crop ; but there were one or two factors in Mobile who 
would not do so." The usage of trade may doubtless be relied on by 
the factor, to show that he has been in no default, as every one trans* 
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mitting produce to him for sale, must expect that it will be disposed 
of in the ordinary course of trade, unless by instructions to the factor, 
he expressly limits the mode and manner of selling. 

Wliether a usage which authorized the factor, or the broker, through 
whom the sale was made, to determine that a particular lot of cotton 
was worth less than it actually sold for, in connection with other sep- 
arate lots, we need not now determine, because we think no such 
usage is proved so as to be binding on the planter. The language of 
the bill of exceptions is, *nhat it was very common in the trade, but that 
a few factors in Mobile would not do so." This is ceitainly not proof 
of a usage of trade ; and there being no authbrity shown for reducing 
the price, the plaintiff was entitled to the price his cotton actually sold 
for. 

The cotton substituted for that of the plaintiff, being without his 
consent, was at the risk of the factors, and the. plaintiff had the right 
to a recovery for the difference, between the amount his cotton was 
actually sold for in Mobile, and the net proceeds of the sale of the 
substituted cotton in Liverpool, which it appears he received. 

The factor being bound to adhere literally to the instructions of his 
principal, if he violates them is liable for the injury actually sustained 
by the principal, in consequence of the violation. In this case it ap- 
pears, that the principal limited the sale of his cotton to fourteen cents 
per pound ; but a disregard of this instruction would not necessarily 
impose a liability on the factor, to pay the difference between that 
price, and the price at which it was sold, if sold for less. The actual 
injury would be, the price at which it might have been sold during the 
season, to be ascertained by the price at which cottons of that quality 
were actually sold for. — Webster y,De Tastel, 7 T, R,, 157 ; Short v, 
Skipwith, 1 Brock., 103. 

The court charged the jury that if the factors sold the cotton limit- 
ed at fourteen cents per pound, at a less price, or shipped it without 
the consent of the owner, they were liable for the price as limited. 
This, from the law as above laid down, was errotoous. It is true, it 
appears to have been proved, that these factors sold other cotton of the 
plaintiff, during the same season, (in April, 1839,) for fourteen cents 
per pound, and this might have authorized the jury in taking that as 
the value of such cotton during that season. But the charge of the 
court took that power from the jury, by instructing them that they 
must give the plaintiff the price he had himself affixed to his cotton, 
Instead of giving him the price his cotton might have sold for during 
the season, if his instructions had been obeyed. Upon this part of the 
case, the case referred to from 1 Brock,, 103, is expressly in point. See 
also Story on Agency. 

This view of the case renders it unnecessary to consider, whethei 
this court could not render a judgment here against Marshall alone. 
Let the judgment le reversed and the cause remanded for further 
proceedings^ 

Judgment reversed. V 
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FACTOR, DEATH OF— ADMINISTRATOR 

Where goods are sold by a factor here for a principal abroad, and 
the factor dies' before payment, his authority is revoked, and a pay- 
ment to his administrator by the purchaser is a roispayment. 

If such administrator receives the money, it ought not to be involved 
in his accounts in the settlement of the intestate's estate, either as 
general or special assets, nor can the Orphans' Court, or the Supreme 
Court, on appeal, make any order in favor of the principal on such 
settlement of accounts. 

Money so received by the administrator, is tmst estate, and can be 
followed in his hands or those of his representatives, only by a bill in 
equity, or perhaps here, by an action for money had and received.— 
Merrick's Estate, 8 Watts ^ Sergeant's R., p. 402. (1846.) 

The facts of this case are stated in the former report of it in 5 Watts 
if Serg., 9. In the Orphans' Court an auditor had been appointed 
upon the accounts of the administrators of Samuel Merrick, deceased, 
to make distribution among the creditors, who reported on the jL 3th . 
March, 1841, the sum of $7209 24, principal and interest, as payable 
by John Vaughan, administrator of said estate, to the assignees of 
William Walker. This report the Orphans' Court confirmed. On 
appeal to this court the fund was decided to be payable to the assignee 
of William Roberts, jun. On the 4th January, 1845, on motion of Mr. 
Miles, this court permitted the name of George Young, assignee of 
William Roberts, jun., to be appended to the record as a party claim- 
ing the fund, and granted two rules, one on all parties interested to 
show cause why Jacob Snyder, jun., executor of John Vaughan, de- 
ceased, who was the administrator of Samuel Merrick, deceased, 
should not pay the amount awarded by the Orphans' Court to the said 
George Young. 2. To show cause why John B. Newman, Samuel 
H. Thomas and Josiah Randall, executors of B. Dahlgren, who was 
the assignee of John Vaughan, who was the administrator of Samuel 
Merrick, deceased, should not pay the said sum to the said George 
Young. Answers were put in by the parties respectively, but the 
question which the court decided was, whether the fund, which was 
in the hands of the executors of B. Dahlgren, could be reached by 
this mode of proceeding. 

Miles, for the assignee, contended it could, assuming that the money 
was in their hands, but there was some dispute among themselves. 
They were assets of Merrick's estate, and so considered and adjudged 
below ; not ordinary assets, but such as might be termed special as- 
sets, distinguishable from the estate of Merrick, and appropriated by 
law as well as by the acts of Mr. Vaughan, to the payment of this 
claim. The powers of the Orphans' Court have been much extended 
by the Act of 29th March, 1832, *cc. 4, Pan/., (1841,) 808. They 
have jurisdiction in the distribution of assets among creditors ur others 
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interested. It was a devastavit fen* Vaughan to pass them avray ; and 
moreover, these defendants have made themselves parties. The Or- 
phans* Court is a court of equity, and having the fund under its con- 
trol, will act in respect to it for all purposes that justice and equity re- 
quire. — Guier v, Kelly, 2 Binn., 299 ; M* Coy v. Forter^ 17 Serg, 4* 
Rawle, 60. By the Acts of 14th April, 1835, and 16th June, 1836, 
the Supreme Court, on appeal, are to decide according to right and 
equity. — Mylin^» Estate^ 7 Watts, 64 ; Aycinena v. Peneg, 6 Waits ^ 
Serg,, 243. 

Randal, contra. The fund came into Vaughan's hands after Mer- 
rick's death, and could not be assets of Merrick's estate. It was trust 
property, and not embraced in the settlement of Merrick's estate. 
The case of Aycinena v. Peries decides the point in our favor, that the 
Orphans' Court had no jurisdiction, nor could the court get it by the 
application or consent of parties. The Orphans' Court is a court of 
limited jurisdiction, — 1 Law Joum., 321 ; Grider v. M'Clay, 11 Serg. 
6f Ratole, 231; Purviance v. Commonirealth^ 17 Serg, 4r Rawle, 37; 
Metis* Appeal, 1 Whari,, 7; Hassler^s Appeal, 5 Watts, 176 ; Gossner's 
Estate, 6 Wliart,, 403 ; Olwine's Appeal^ 4 Watts ^ Serg,, 492 ; Mer^ 
rick's EUaie, 5 Watts 6f Serg., 20 ; Warner's Estate^ 2 Wkart,, 295 
The Orphans' Court had no jurisdiction over the claim of adversary 
creditors, and as to them their decree is void. 

The opinion of the. court was delivered bj 

Gibson, C. J. — It is a decisive answer to the rule in this case, 
grafted as it is on the report of an auditor to make distribution 
among the creditors of an insolvent intestate, that the money in ques- 
tion is no part of the assets. Mr. Merrick, the intestate, was the fac- 
tor of Walker & Coggill, an English house, to whose title the present 
clSiimants have succeeded ; and the money in contest is the price of 
goods sold by him as the property of the house, but received by Mr. 
Vaughan, one of his administrators : and consequently not as the in- 
testate's property, whatever Mr. Vaughan himself may have supposed ; 
but, in contemplation of lav/, as a portion of the partnership effects. 
Had it been part of the intestate's assets, it must have gone in a course 
of administration to pay the general creditors, the English house com- 
ing in pro rata as a creditor on its own property ; but that the money 
wad not so considered "by Mr. Vaughan himself, is manifest from the 
fact that he set it apart for the house in the hands of a trustee, as 
what has been called in the course of the argument, special assets — 
the meaning of which I am unable to conjecture. Assets are said to 
be real or personal, legal or equitable ; but a distinction between gen- 
eral and special, I believe, has been taken only in the present pro- 
ceeding. It was this unlucky phrase, which, seeming to solve all 
difHcukies at the out set, drew the attention of all concerned from an' 
inquiry into the nature of the title, and made the record of this pro- 
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cecding a budget of blunders, in which this court participated. It 
would also have been found that a factor, though competent to sell 
and to sue in his own name, is not the owner either of the property or 
of its price, but barely an agent to contract for his principal ; and that 
his commission, except in very special cases, is revoked by his death. 
This familiar principle was directly decided in Burdeit v. Willet, 2 
Vern., 638, where it was held, that the price of goods sold by a factor 
is payable not to his administrator, but to the merchant who consigned 
them to him ; and it was held, also, in Whitecomhe v. Jacob, Salk., 
160, as well as in many other cases collected in a note to it. The 
mispayment to Mr. Vaughan consequently operated no discharge of 
the purchaser. The price might have been recovered on the contract 
of sale, at any time before the confirmation of the transaction by par- 
ticipating in the present proceeding ; and it is plain, therefore, that it 
ought not to have been involved in the factor's estate. Whether the 
court would summarily brder a stranger to the proceeding to bring it 
in, even if it were assets, it is at present unnecessary to say. The 
question, when it arises, will be whether a creditor can recover a claim 
immediately from a debtor to the estate, and not from the administra- 
tor or by his agency, but by the instrumentality of an order paramount 
to him, the court taking the administration Of the assets into its oWn 
hands. It is enough for the present, however, that this proceeding is 
irregular and must stop. This trust estate can be followed into the 
hands of Mr. Dahlgren's executors, who represent him in the man- 
agement of the fund, only by a bill in equity or perhaps by an action 
for money had and received. The rule must, therefore, be discharged, 
the money struck out of the auditor's report, and the decree afHrmed 
for the residue. 

jJecreed accordingly. 

FELONY. 

At common law, tne civil rights of a party, injured by a felonioup act, 
are only suspended until the rights of the Government tc punish it 
criminally have been satisfied. But a verdict and judgment thereupon 
are conclusive, as to the fact, in a suit upon any collatteral matter 
connected therewith. 

If the felony be not cognizable under the criminal law of the coun- 
try, where civil redress is sought, the civil rights of the party seeking 
redress are not thereby suspendefd. Ocean huurance (Jompany v. 
Fields, 2 Story's JR., p. 59. (1845.) 

FRAUD. 

A party seeking to set aside a conveyance, on the ground of fraud, 
must be prompt in communicating it when discovered, and consistent. 
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in his notice to the opposite party, of the use he intends toimake of it, 
Disbrow V. Jones, et al., 1 Harrington^ s Ck. R,,p. 102. (1845.) 

(The Chancellor cited Boyct'a Hx'ora, v. Grundy^ 2 Peters, 215.) 

A private act of the legislature, obtained by fraud, where the fraud 
is clearly made out, may be annulled by a decree of the Court of 
Chancery. Williamson v. Williamson, 3 Smedes ^T MarshalVs R., p. 
715. (1845.) 

Fraud vitiates all contracts, at the election of the party injured ; but 
he must make his election on the discovery of it, or within a reasonable 
time thereafter, whether he will rescind the contract, or consider it 
good, and resort to an action on the case for damages. Carroll v. 
Eice, I Walker's Ck. R.,p. 373. ,(1845.) 

GENERAL AND PARTICULAR CUSTOMS. 

There are general and particular* customs, and those relating to a 
particular trade or business. General customs are such as prevail 
throughout a country, and become the law of that country ; and their 
existence is to be determined by the court. Particular customs, are 
such as prevail in some county, city, town, parish, or place ; their ex 
istence is \p be determined by a jury upon proof; the court may over 
rule such customs, if they be against natural reason ; and when proved 
and allowed, they are binding upon all over whom they operate. 

There are usages also showing a particular mode, or amount of 
compensation in a particular business or employment; but these do 
aot necessarily bind all, and can never be allowed to operate against 
an express contract. 

It is competent to admit testimony to prove the usual compensation 
claimed and paid, for the purpose of enabling a jury to determine what 
is a reasonable compensation, in the absence of a special contract,- in 
cases of the like kind, 'such as the usual charge for wharfage, for 
freight or carriage of goods, for the services of commission merchants, 
auctioneers, of the various classes of mechanics, of physicians and at- 
torneys. 

But there must be some proof that the contract of employment had 
^reference to the usage, Or proof arising out of the position of the par 
ties, their knowledge of the course of business, their knowledge of the 
usage, or other circumstances, from which it can be inferred or pre- 
sumed that they had reference to it, or it will not necessarily be bind- 
ing upon them. 

When a usage, regulating the (Compensation to be paid for a particu- 
lar description of personal services, has been proved, whether the 
usage be, or be not reasonable, is for the decision of the court, and not 
of the jury. The true question for the consideration of the jury, in 
such case, is, whether the usage was so generally known and acted 
upon that the parties, from that ard the other facts and circumstances 
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proved, must be presumed to have had reference to it for the compensa* 
tion to be paid ; as in such ceme it would become, as it were, a part of 
their agreement, and binding upon them. 

And if there be such error of the District Judge, this court cannot 
enter upon the merits of the case, under a bill of exceptions, and de* 
cline granting a new trial, on the ground that the usage proved was 
an unreasonable one. — Bodfisk v. Fox, et aL, 23 Maine R., p, 90. (1845.) 

Exceptions from the Middle District Court, Redington, J., presid- 
ing. Assumpsit for money had and received by the defendants, part- 
ners in practice of the law in the city of Portland. The defendants 
admitted that they had received the money, in satisfaction of a judg- 
ment fur costs of a suit recovered by plaintiff, in a suit brought against 
him in the Circuit Court of the United States by Robert Eastman, 
for the infringement of a patent right,- in which suit the defendants 
were the only counsellors and attorneys for the then defendant and 
present ]ilaintifr, from the entry thereof at May Term, 1838, to the 
trial and close thereof in October*; 1841. The defendants also admit- 
ted the receipt of $5 00 from the plaintiff, during the pendency of 
the first suit 

The defendants claimed the right to retain the whole of the bill of 
costs, exclusive of witnesses' fees and money advanced by their client, 
the now plaintiff, in addition to the regular charge for term fees and 
arguing fee, as belonging to them as attorneys in the suit, on a suc- 
cessful defence, by the common usage of the bar in Portland for many 
years. The plaintiff denied such right, and cMmed to recover the 
costs, above payment of the regular term and arguing fees. 

To show the usage, several of the oldest counsellors at law, and 
most extensive practitioners at the Cumberland h^r, stated* in their 
depositions, that the practice in that county, in the State and United 
States courts, had been for many years, for the attorney to charge his 
client with a term fee at each term, excepting at the term at which 
the case was argued, when an arguing fee was charged instead there- 
of ; and in addition thereto, when the defendant prevails, to charge his 
client with the taxable costs, exclusive of witnesses' fees and money 
advanced by the client. The plaintiff reasonably objected to the ad- 
mission of this testimony, but it was admitted. 

The plaintiff, with the view of showing that the defendants had 
agreed with him as to the amount of their charges, read a letter 
from them directedito him at Waterville, dated April 7, 1841, in which 
they say, " yours of the 5th inst. we have this day received. In an- 
swer, have to say, that the U. S. C. C. does sit here on the 1st day of 
May next. We send you, as requested, our bill against you ; and if 
the cause is tried, our charge for arguing fee, and services at the May 
term, will probably be about $30." With this, was sent a bill of the 
regular charges at each prior term, and of some small payments. 

The plaintiff contended, that the usage, in order to avail the defend- 
ants, must appear to have been certain, ancient, general, frequent and 
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seasonable, and that the usage here ployed was wanting in those re- 
quisites* 

Redington, J; presiding at the trial, called the attention of the jury 
to the fact, that there was no proof that Bod fish had trayelled to, or 
attended, at the Circuit court, and also to the fact, that the defendants 
bad charged their regular term and arguing fees ; and then instructed 
them, that each branch of business had its general customs or usages, 
according to which parties are presumed to contract when no particu- 
lar bargain is made ; that in this case, so far as it was necessary for 
the defendants to show that the usage relied upon was ancient, cer- 
tain, general and frequent, the depositions, if believed, did sufficiently 
establish it ; that the question, whether the usage was a reasonable 
one, he should refer to them, and that if they found it to be a reason- 
able one, they ought to allow the defendants' claim; otherwise they 
ought not to allow it. 

The jury found a verdict for the plaintiff, and did not allow the 
claim of the defehdants for the travel or attendance, taxed for the 
plaintiff in Eastman's suit against him, and the defendants filed excep- 
tions. 

Williams, for the defendants, said that the point intended to be pre- 
sented by the exceptions in this, case, was, that the reasonableness of the 
usage upon which the defendants rely, is a question of law merely , to be 
adjudged by the court exclusively, and not to be submitted to the in- 
dependent decision of the jury, as it was at the trial of this cause. The 
truth of the facts alleged being once ascertained, it is for the court 
alone to decide upon their legal character and effect. The reasona- 
bleness is a question of equality and degree, and to be adjudged by 
the reasoning faculties — of legal character, to be determined by legal 
reason. All that the jury have to deal with in the matter of a usage is, 
the proof that it is certain, general, frequent and ancient. Whether 
it be reasonable or not, is a question for the court to adjudge. 

The following authorities were cited, with comments on some of 
them \^Co. LiU.. 62 (a); Co, Lite., 97 fbj ; Com, Dig. ; Temps. JD.j 
BuU K P., 275 ; 1 Bos. ^ Full, 388; 1 T. R,, 168; 1 N. H. R., 140; 
II jr. jR., 206 ; 2 Greenl., 24S ; 17 Maine, 230 ; 1 Wils., 63; Co, Lilt., 
66 fbj; 1 Greenl, 135; Graham on New Trials^ 288; 24 Pick,, 84; 17 
Maine, 464 ; 3 Bing, N. C, 99 ; 5 Bing. N. C, 12 1 ; 9 Adolph, Sf Ellis, 
406. 

Noyes, for the plaintiff, remarked, that he did not intend to deny 
that the question of reasonableness or unreasonableness of a usage or 
custom, is for the court, and not for the jury ; but should contend, that 
upon other principles of law, equally well established, the plaintiff was 
entitled tot'etain his verdict. 

No evidence of the usage, in this case, should hare been admitted 
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by the-court; and therefore the verdict is" right. There was an ex 
pre99 contract between the parties as to the amount of compensation, 
and this appears by the letter ; and no usage can be admitted to vary 
or change an express contract. — § Or, SfJ., 244 ; 2 Sumn., 667 ; Park 
an I/is., 416 ; 1 Pick,, 29. It was inadmissible to show, that the costs 
of travel and attendance recovered by the present plaintiff against 
Eastman, were a perquisite of his attorneys in that case. The costs 
were by the statute the property of the defendant in that suit, and his 
right thereto was as perfect as to any other property he had. No usage 
can conirol the acts of the Legislature. — 17 Maine, 462; 7 Pet, 28 ; 21 
Pick., 485; 17 Mass,, 111 ; 13 Maine, 171 ; 1 Pick., 177 ; 12 Pick.^ 
107 ; 14 Pick., 142 ; 2 Wash. C. C. R., 24. 

If the evidence was admissible/ still the verdict is as it should have 
been. This is not a general usage throughout the whole community, 
of which every person must take notice, but a mere special and local 
one of certain persons in the county of Cumberland. The defendant 
was a resident in the county of Kennebec, and could not be presumed 
to know of this Cumberland usage. It should have been proved to 
have come to his knowledge as matter of fact. — 2 Cr, ^ J., 136. That 
a particular usage should have any influence upon the rights of the 
parties, both must have had knowledge of its existence, and have 
contracted with reference to it. — 9 Pick., 198; 9 Mass., 155; 11 Mass., 
85 ; 17 Mass., 452 ; liPick,,li2, As the plaintiff had no knowledge 
of any such usage, it shbuld have had no influence on the verdict. 
The usage set up is an unreasonable one, and should on that ground 
be disregarded. 

The verdict being right,- the court will not grant a new trial. Rev. 
Stat., ch. 97, sec. 19, and chajp. 96, sec. 19, do not require, that a new 
trial should be granted for every error in the instruction of a Judge; 
but this court are to " do therein what to law and justice appertain." 
If the Judge erroneously submits a question to the jury, which was 
for the court, and the jury decide right, a new trial will not be grant- 
ed — 17 Maine, 453 ; 7 Greed., 442; 15 Maine, 390; 16 Maine, 77. 

Williafns, in reply, protested against the propriety of the course 
of argument pursued by the plaintiff's counsel. The bill of excep- 
tions should merely state enough of the facts to show the relevancy of 
the decisions of the questions of law of which complaint is made. 
They do not show the merits of the case. On exceptions, from the 
District Court, the only question is, were the rulings and instructions 
right in point of law 1 This has been frequently decided in Massa- 
chusetts, and in our own state. If a different rule is to be adopted, 
the whole evidence must be stated in each bill of exceptions ; a prac- 
tice which has been decided to be improper. — 1 Mttcalf, 230; 1 Mei- 
calf, 503 ; 18 Maine, 418 ; 19 Maine, 372. ^ 

He also contended that the positions taken on behalf of the plain- 
tiff, as the case is now presented, were erroneous, or inapplicable. 
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The opinion of the court was drawn up by 

Shepley, J. — The defendants were permitted to introduce testi- 
mony to prove a usage, existing among the members of the legal prd« 
fession in the county of Cumberland, to charge the travel and atten- 
dance taxed for the defendant as a compensation, contingent and 
dependent upon a successful defence, and in addition to the usual 
charges for services. And the presiding judge submitted the reason- 
ableness of the usage to the decision of the jury. There are general 
and particular customs, and those belonging to a particular trade or 
business. General customs are such as prevail throughout a country 
and become the law of that country ; and their existence is to be 
determined by the court. Particular customs are such as prevail in 
some county, city, town, parish or place. Their existence is to be 
determined by a jury upon proof. The court may overrule such a 
custom, if it be against natural reason. When- proved and allowed, it 
is binding upon all, over whom it operates. The customs, or perhaps 
more appropriately denominated usages, of trade and business, are 
not necessarily limited to a particular place, but to a particular busi- 
ness or employment. There are usages also, showing a particular 
mode or amount of compensation in a particular business or employ- 
ment. But these usages of trade and of compensation do not neces- 
sarily bind all, and can never be allowed to operate against an express 
contract. ■ ' 

It is contended, that the testimony to prove the usage in this case, 
was improperly received, and that, if the jury disregarded it, there is 
therefDre, no just cause of complaint. It is not unfrequent to find 
testimony received, to prove the usual compensation claimed and paid^ 
for the purpose of enabling a jury to determine, what is a reasonable 
compensation, in the absence of a special contract, in cases of the like 
kind ; and how far the parties may have contracted with reference to 
it. Examples may be found in the reception of testimony, to prove 
the usual charge for wharfage, for the ireight or carriage of goods, for 
the services of commission merchants, of auctioneers of merchandize, 
and money brokers, of various classes of mechanics, and of physicians. 
And as there is one law for all, without regard to the character of the 
business or calling, the like testimony may be received to enable a jury 
to decide upon a reasonable compensation for the services of an 
attorney. It is further contended, that it should not have been re- 
ceived, because there was proof in the Jetter of the defendants of a 
special contract to perform the services for an agreed compensation. 
The usage does not appear to be, as the argument supposes, in conflict 
with the contents of that letter. Nor does the letter show, that there 
wa« a compensation agreed upon between the parties. It was written^ 
while the suit was pending, and states the charges which would be 
claimed for the services performed. The usage does not prevent any 
other or different claim as then existing. It presents one as first 
arising upon a determination of the suit, favorably for the defendant 
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AgaiDy it is said, that it was improperly received, because the usage 
would appropriate to the attorney as his properly, costs, which by 
law are taxed for -aod become the property of the party. The usage 
as proved does not assume to change itie law, and to decide that, to be 
the property oi the attorney, M'hich the law determines to be the 
firoperty of the party. The statement of it iiB, that it is usual " for 
the attorney to charge his client with the taxable costs, exclusively of 
witnesses' fees, and moneys advanced by the client." This would 
teem to admit rather than deny« that the legal costs belong to the 
client, and to claim them of him only as a payment to be made by 
him out of his own property. 

It is further contended, that the usage is an unreasonable one, and 
might therefore properly be disregarded. It is always within the 
jpewer oi the party to make a special contract for the compensation of 
Lis attorney, and no usage can have any effect upon his rights when 
he has made one. There is nothing in the usage which determines 
that the compensation must necessarily conform to it, when no such 
apecial ccmtract has been made« There must be some proof that the 
conta^ct of employment had reference to it, or proof arising out of the 
position of the parties, their knowledge of the course of business, their 
knowledge of the usage, or other circumstance, from which it can be 
inferred, or presumed, that they had reference to it, or it will not ne- 
cessarily be binding upon them. If a usage of this description, which 
can only bind the parties from actual proof, or such as would author- 
ise the presumption that they had reference to it in making the con- 
tract of employment, could be the proper subject for the consideration 
of either court or jury, £3r the purpose of deciding whether it was un- 
reasonable and void, a court would not feel authorized to declare it to 
be so; especially after it has been declared, that a custom for the ad- 
vantage of a particular person or corporation, to have the sole use of a 
tiade in a certain place, may be good, if the one claiming it have stock 
enough to serve the place.— JlfiteAe^J v. Refolds, 10 Mod,, 131. The 
true question for the consideration of the jury was, whether the usage 
was so generally known andlacted upon, that the parties, from that and 
the other facts and circumstances proved, must be presumed to have 
had reference to it for the •compensation to be paid. In such case it 
would become^ as it were, a part of their agreement, and binding upon 
ibem. The error consisted in presenting, instead of this question, that 
of the reasonableness of the usage to the consideration of the jury. 

The counsel for the plaintiff further, in effect, contends, that if the tes- 
timony was properly received, and incorrectly submitted to the jury, that 
the court should enter upon a consideration of the merits, and decide, 
that the usage ought not to have any influence upon the rights of the 
pariies. How far the parties in the contract of employment had, or 
may be presumed to have had, reference to the usage, is not presented 
for the consideration of the court by this bill of exceptions ; nor can it 
be properly made the subject of examination and consideration at this 
time* To enable it to be properly presented and considered, the ex 
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ceptioBs must he sustain ed, the verdict set aside, and a new trial 
granted. 

GOODS SOLD AND DELIVERED— NOTE-.PARTIAL 

FAILURE OF. 

A partial failure of the consideration of a promissory note, given for 
goods sold and delivered, is a good defence, pro tanto, in a suit be- 
tween the parties to the note. — Wadstoorth v. SmiiA et al,, 23 Maine 
It., p. 562. (1845.) 

Assumpsit upon a promissory note, dated February 7, 1837, given 
by the defendants to the intestate, John Wadsworth, or to his order. 
The defendants, at the trial, before Whitman, C. J., ofPcred to prove, 
that owing to some mistake or misrepresentation, made by the pa]^ee 
at the time of the making of the note, they ought n<^ to be held be- 
yond the amount paid and endorsed on the note. The plaintiff ob- 
jected to the admissibility of such proof. The objection was over- 
ruled, and the evidence was admitted. The note was given for a 
quantity of pine timber. On the return of a verdict for the defendants, 
the plaintiff filed exceptions. 

Codtnan, for the plaintiff, said that the only Question here was, whe 
iher the partial failure of the consideration of a note can be given in 
evidence at the trial, in reduction of damages. This is not an action 
for the price of an article sold, where it seems such testimony would 
be admissible, as is contended in the note to Stevens v. Mclntire, 2 
Shfpl.^ 18« There is a distinction between that case and this, Vvhich 
is on a negotiable promissory note. He admitted that there was soma 
conflict in the anthorities, but contended that the balance was on his 
side.— I Campb. 40, and Note; 2 Campb,, 346 \ 2 B, Sf P., 155 ; 1 M 
^M., 483; 9 Moore, 159; 1 Stark, 51; 12 W%eat,, 183; 12 Conn.^ 
234 ; 3 Ohio, 285 ; 2 Bibb., 379 ; 14 PicK 210 ; 21 Maine, 155. The 
admission of such evidence would operate as a surprise upon the plain 
tiff, and on principle should not be admitted. 

Howard, for the defendant, said that the authorities on the point, 
how far and under what circumatances the partial failure of consider- 
aticm of a note is a good defence to it, are very numerous, and in some 
measure conflicting. The tendency in England and in this country, 
of late, has been to admit the defence. From the authorities certatii 
conclusions may be deduced. 

1. The partial failura of the consideration of a bill or note, will coo- 
Btitute a defence, pro tanto, if the amount to be dedueted ott tbat ac- 
count be a matter of definite computation. 

2. Inadequacy of consideration even, where there is a warranty or 
fraud, is a defence. 

3. There must be fraud, ^mistake, or illegality, in order to impeach 
the consideration, totally or partially : and where either exists, it is 
competent to prove it in bar. 



116 GOODS SOLO AND DELrVBRBD — l«OT£« — PARTIAL FAILURE OW, 

^ Ho cited 2 Gamph, 347 ; 2 Stark., 270 aad 145 ; Bayley on Pitts, 531 ; 2 
Ktnty 473; 9 B. V C, 759 ; 8 GrccnZ., 404; 14 Maine, 14; 3 Picfc., 457; 14 
Pick , 209 anrf 293 ; 22 Pick., 260; 4 Metcalf, 573 ; 8 /. i2., 96 ; 13 J. R., 
238; 15/'i2.,230; 8 Com., 34; 4 ^Tenif., 492 ; 1 ff^enc^., 9 ; 13 ff enc/., 605 ; 
2 Hili, 606. 

The opinion o^ the court, Tennet, J., not hearing the argument, and 
taking no part in the decision, was drawn up by 

Shrplet, J. — The only question presented for the consideration of 
the court in this case is, whether a partial failure of the considera- 
tion of a negotiable promissory note, given for goods sold and deliv- 
ered, will be a good defence, pro tanto, in a suit between the parties 
to the note. It is well known, that there is a conflict of authority, and 
that the law is differently administered in different states. In the case 
of Obbard v. Betham, 1 M, 8fM., 483, Lord Tenterdon stated, that 
the distinction between an action for the price of the goods, and an 
action on the security given for them, was completely established. 
That in an action for the price, the value only could be recoveied. 
That in an action on bills given for them, the plaintiff could recover, 
" unless there has been a total failure of consideration." No good 
reason for such a distinction has been presented. Why should the 
payee recover the full amount of the bill, when it is perceived, that 
.he will be obliged to return a part of that amount upon a recovery 
against him by the defendant, in another suit, and that suit arising out 
of no covenant of a higher nature, and expressly affording a remedy, 

,88 it would in the case of a suit upon a note given far the p?-iceof real 
estate conveyed ? It is no sufficient reason to allege, that he might 
be surprised by the defence of a partial failure of the consideration ; 
for it is admitted, that he must expect to be prepared for the defence 
of a total failure; and one can rarely occasion greater surprise than 
the other. Courts are to be presumed so to administer the law as to 
prevent injustice by the surprise of a defence, which could not have 
been anticipated. It is not perceived, that there can be more difficul- 
ty or inconvenience in receiving and acting upon the testimony to 

.prove a partial failure of consideration, when the suit is upon the bill 
or note, than when it is for the price , of goods sold and delivered. In 
both cases, by admitting the defence, circuity of action may be avoid- 
ed. T here may not un frequently be absolute injustice in the exclu- 

sgion of such a defence. The promisee, or payee, may be destitute of 
all ether property than the bill or note, or be otherwise so situated, 
that to refuse to admit such a defence is, for all beneficial purposes, to 
refuse all means of redress to the party aggrieved. The decided cases 
in this State have authorized such a defence, — Folsom v. Musseij, 8 
GreenL, 400; Sevens v. Mclnfiret 2 Shepl., 14. By allowing it, injus- 
tice may be prevented, and circuity of action avoided. There is little 

'reason to expect that the administration of justice would be improved 

' by ttie adoption of a different rule. 

Except ion» overruled. 
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HEIR OF INTESTATE— VESTED RIGHT— EXECUTION, 

The heir of an intestate has, immediately on the death of th© 
ancestor, a vested interest in his estate, which may be conveyed by 
deed. 

If the heir be a feme covert, her husband has an interest in the real 
estate, as tenant by the curtesy, which may be conveyed, or which may 
be taken for his debts. 

And the interest of the husband in such estate may be attached im- 
mediately upon the decease of the ancestor, before any distribution; 
or any action of the probate court, and may be levied on by execu- 
tion. ^ 

In a return of a levy of an execution upon real estate, a reference, 
for a description of the land, to deeds upon record which contain a 
proper description, is sufficient. 

A defect in a levy of execution upon the undivided interest of 
an heir, in the real estate of the ancestor, in not stating the amount 
of the interest of such heir in the estate, is, at most, a mere defect 
in form, which will be cured, after the lapse of two years, without 
action by either party, under the statute of 1837. (Rev. St,, c. 42, sec, 
43, 44.) Hydey. Barney, 17 Vermont R., p. 280. (1846. J ^ 



Ejectment for the recovery of certain premises in Castleton. 
Trial by the Court. The possession of the premises by the defendant, 
at the time of the service of the writ in this action, was conceded. 

It appeared that the defendant was the widow and administratrix of 
Thomas Barney, who died seized in fee of the premises in question ; 
that Eveline Barney, now Eveline jTowner, who was married to JanMS 
S. Towner, and by whom she had issue born alive, was the daughter, 
and one of the heirs of said Thomas Barney. The plaiutiff claimed 
title by virtue of an attachment and levy of execution upon the inter- 
est of the said James S. Towner in the premises in question, made 
before any settlement of the estate of the said Thomas Barney, and 
before any decree of distribution -of the same amon^ the heirs of said 
Thomas. 

The descriptive part of the return of said levy, upon the execution 
was in these words; " [ extended and levied this execution on the 
undivided share, or part, of the several pieces, or parcels of land lying 
and being in Castleton aforesaid, belonging to the said James S. 
Towner as tenant by the curtesy, that is to say, all of the undivided 
part, or share, belonging to Eveline Towner, wife of the said James 
S. Towner, in the real estate in said Castleton, of which Thomaar. 
Barney, her father, late of said Castleton, died seized and possessed, — 
for a particular description of the said several pieces, or parcels, of 
land, reference may be had to the several deeds thereof to the said 
Thomas Barney, on record in the town clerk's office in said Castleton^ 
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r-the proper life estate of the said James S. Towner, as leuant by the 
courtesy, as aforesaid." The levy was made August 5th, 18^3. 

The defendant objected to the introduction of said attachpaent and 
levy, as being both irregular and void. The defendant also insisted 
that the interest of the husband in said premises, under the circum* 
stances, was not liable to attachment and levy. The defendant also 
introduced a deed from Eveline Towner and her husband to the de* 
fend ant, of said Eveline's interest in said estate, which bore date the 
7th May, 1840. 

The county court rendered judgment, upon these facts, in favor of 
the plaintiff; to which decision the defendant excepted. 

Wri^htf Ormshee and Edgertan, for defendant. / 

The right of an heir to a distributive share in an estate is not ordi- 
narily attachable. If it be the right of the wife, it is treated like other 
choses in fiction, and she takes it by survivorship. Parkes et aL, v. 
Hadley, 9 Vt 3!^; Short v. Sampson, 10 Vt.4ie. 

The description in the levy is, we contend, wholly insufficient, and 
the levy is irregular and void. It is quite as loose as the levy upon 
•* all the right, title, and interest," &c. Arms v. Burt, et al,, 1 Vt, 
303. , 

At the time this levy was made it is apparent that there was no estate 
before the appraisers, which they could properly and understand! ngly 
appraise. They were called upon to appraise the contingency of a 
contingency. 

Langdon^ for plaintiff. 

1. The plaintiff insists that the husband has such an interest in the 
freehold estate of his wife, after issue born alive, that it may be attach- 
ed, or levied on by execution, under our statute, on the death of the 
ancestor, and before distribution of the estate. — Slade*s st., 210, sec. 3; 
9 Vt„ 326, 336, 337 ; Com. Dig., T%t. Baron <^ Feme, E. (3) Griswold 
V. Penniman, 2 Conn., 564, 567 ; 2 Kent, 112, 113, 134; 4 Kent, 27, 
28. In the case of Crriswold v. Penniman^ Judge Swift says, " The 
right does not depend on the distribution, but originates by the sta- 
tute at the time of the death of the intestate." 



9 Vt., 



2. The levy on " all the undivided share, or part," 'was good, be- 
cause the husband was seized of it, and it could not do away the right 
of division among the heirs. — SL st., 212, see. 7 ; 3 Vt„ 394—9 ; 
326, 336, 337 ; Smft's Di^, 155. 

3. The levy is good as to certainty. The statute requires the de- 
scription to be by ** metes and bounds, or with as much precision as 
thp nature and situation thereof will admit." The officer has done all 
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he could do ; be has so described the land, that he can identify amd 
give possession thereof to the creditor, as tenant in common with the 
other heirs, by metes and bounds, because the levy refers to known 
deeds and descriptions on the public records of the^own in which the 
lands lie.— 5/. sL, 210, sec. 4 ; 212, sec. 7 ; 10 Vt., 103, 105 ; 11 W., 
643.649; 11 Maw., 517. 

The opinion of the court was delivered by 

Williams, Ch. J. The qnesti^Mis which are involved in this case 
have been mostly decided, either in this or the neighboring States* A 
new investigation, or a re-examination, of the cases which have been 
decided, is not called for. The decisions in the New England Statea, 
on the subject of the levy of executions on real .estate^ and the rightf 
and interests of heirs, are entitled to a respectful consideration, inaa- ' 
much as our institutions are similar to theirs, and our laws, particularly 
on these subjects, are in many instances nearly copied from theirs. 

That the heir of an intestate has, immediately on the death of the 
ancestor, a vested interest in his estate, which may be conveyed by deed^ 
is not questioned. If the heir be a Jeme covert^ that her husband has 
an interest in the real estate, as tenant by the curtesy, which may be 
taken for his debts, was decided in the case of Mattocks v. SUames^ ei 
ttoj , 9 Vt., 326 ; "Proctor v. Newhall, 17 Mass,^ 81 ; and recognised in 
Griswold V. Penniman, et al.j 2 Conn,, 564. That such estate may be 
attached immediately on the death of th^ ancestor, before any distri- 
bution, or any action of the Probate Court, and may be levied on by 
execution, was expressly decided in the before mentioned case of 
Proctor V. Newhall, 17 Mass,, 81. Indeed the latter case may be said 
to run qtuUiior pedibusj and to be identical with the present case, so far 
as it respects the rights of the creditor to attach, and the interest 
which he derives by the levy of an execution. 

The objections which are made to this view of the subject are alto- 
gether imaginary. It neither prevents or retards the action of the 
Probate Court in making a division. The creditor is substituted in 
place of the husband of the heiress ; an^ if no objection is made to 
the distribution, or division, either by the husband or the creditor, 
neither the rights of the husband or of the other heirs are afifected. 
The life estate of the husband is to be appraised, and there is always 
some uncertainty in estimating the value of a life estate ; but the ad- 
vantage arising from this uncertainty is wholly with the debtor. He 
can redeem, if the appraisal is too low ; if too high, the creditor runs , 
the risk. 

Objections are then taken to the levy, as irregular and void. Onei 
that the levy is not made by metes and bounds, but by reference to 
other deeds. This objection was taken to a levy in the case of Boyl- 
ston V. Carver, 11 Mass,, 515, and it was held that in a return a refer- • 
ence to deeds upon record was a sufficient description of the lands 
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levied on. Without the authority of that case, I might have enter- 
tained some doubts on this point. 

Another objection is, that the officer has not stated the amount of 
the interest of the heir^ — ^wliether one seventh, or more. This, at 
moat, is a mere matter of form. He states that he has levied on the 
undivided share belonging to the wife ; and it is not to be presumed 
that this was not known to, and ascertained by, the appraiser^ and 
officer. And, moreover, the debtor has the same advantages here, as 
before mentioned ; if too little was taken, and the appraisal too high, 
the debtor has the advantage, if too much, he could redeem. 

But there is another and conclusive answer to all these objections. 
The estate of the judgment debtor was liable to be taken in execution 
and levied on. If there was a defect in the return, or any irregularity, 
or informality, or if the levy was not made according to the strict rules 
of law, so that the title derived from the levy should be deemed 
doubtful, or uncertain, that defect was cured by the Act of 1837, en- 
atled "An Act relating to the levy of executions," as well as by the 
Act of 1835, on the same subject ; and the levy was made good and 
valid to convey the interest of the judgment debtor, inasmuch as nei- 
ther party moved or petitioned the Supreme Court to vacate the levy 
within two yeari$ from and after the framing of the several acts 
aforesaid. 

The deed from Towner and wife to the defendant, under which she 
claims title, was not executed until the 7th of May, 1840 — previous 
to which all the defects in the levy were cured by the lapse of time. 

The judgment of the County Court is therefore affirmed. 

HUSBAND AND WIFE. 

, Where a husband received from his wife's father a bond, and gave 
him a receipt therefor, which expressed that he had received it ^' in 
trust for his daughter*' — the wife of the recipient — " and her children ;*' 
Hddf that the husband was a debtor to his wife and children for the 
amount of the bond, but that his estate was not liable to account for 
the interest on the wife's share during his life. — Tennant y. Stoney, 1 
Richardson's Eq. R,,p. 222. (1845.) 

A vested right of the wife may be effectually assigned by the hus« 
band, but her contingent interest will survive to her against his as- 
signee, even though the assignment was made for a valuable considera- 
tion, and with her concurrence. — Terry v. Brumon, 1 Richardson's Eq. 
K,p.7S. (1845.) 

(Thk Chancellor cited Emngy. Smithy 2Des8., 417; Magwody. John* 
alofi, 1 BUI, Ch., 228.) 

The wife is not, prima facie, the agent of the husband for the pur- 
pose of lending his property ; and permission from her alone to take 
iti will be no defence to an action of trover brought by the husband 
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for it, when' there are no circumstancee tending to show the husband's 
assent. 

If the taking of property be wrongful, and an action of trover for 
the conversion be commenced, the plaintiff cannot be compelled to 
receive back the property in mitigation of 'damages. 

If an infant take property wrongfully, he is liable in trover ; and, 
if it be bailed to him, and he use it for a different purpose from that 
for which it was bailed, the bailment is determined, and he is liable in 
trover. — Green v. Sperry, 16 Vermont JR., p. 390. (1845.) 

• Trover for a watch. Issue was joined to the court upon a state- 
ment of facts agreed upon, which were substantially these. 

The defendant, about the middle of November, 1842, commenced 
teaching school in Dorset, in the plaintiff's district, and obtained a 
watch from the plaintiff's wife, and said he would return it that week. 
The crystal of the watch was cracked. At the end of the week, the 
plaintiff called on the defendant for the watch, and several times be- 
tween that time and the 1st of January, 1843, asked him to bring it 
back ; to which the defendant replied, that it was at a watchmaker's 
in Manchester, being repaired, and that he would return it. The 
watch was repaired by the watchmaker in Manchester, in November, 
whqn it was first earned to him. About the last of December, 1842, 
or Ist of January, 1843, the defendant closed his school in Dorset, 
when the plaintiff asked him again to return the watch. The defien- 
dant replied again, that it was at Manchester, being repaired, that he 
would get it and return it, — to which the plaintiff made no answer. 
The defendant, about the 1st of January, 1843, left Dorset, and went 
to Sandgate, to teach school, without returning the watch. This 
action was commenced January i7th, 1843. After it was commented, 
and before trial, the defendant returned the watch in repair, and 
offered to pay the costs, which the plaintiff refused to receive. The 
defendant was a minor. 

The county court rendered judgment for the plaintiff for the value 
of the watch. Exceptions by defendant. 

D» Roberts, jun., for defendant. 

1. The defendant borrowed the watch of the plaintiff's wife. The 
case goes no farther. This was not necessarily a conversion ; for, if 
the plaintiff was present, and did not dissent, it was a borrowing of 
him directly ; if he was absent, the wife had authority to lend. — 
Church V. Landers, 10 Wend., 79. Besides, the plaintiff recognised 
the authority of the wife to lend, by calling for the watch only after 
the time for which it was lent. The case, then, not stating facts 
which would make the borrowing of necessity a conversion, it shall 
not be aided by presumption. — Go, Litt., 78, B, 

^ 2. The defendant's not returning the watch according to his agree- 
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inetity nor on requetit, was a neglect, a nam-feasanee, but not a eonver* 
fiion. A conversion is a positive, tortuous act. — 2 Phil. Ev., 294 ; 'Bac, 
Mr, Trover B. ; Brondey v. CoxweH, 2 B. Sf P., 438 ; 2 SoZA;., 655 ; 
Ross V. Johnson, 5 Burr., 2852 ; Attersol v. Bryant, 1 Camp,, 409. It 
is true, that the watch was demanded ; but there was no refusal, but 
rather excuses, and those true — and hence this constitutes no evidence 
oF a conversion. — Severrin v. Keppell, 4 Esp,, 156 ; cited and appro^ 
ed in 2 PhiL E»., 226 n. 6, and 2 Selw. N. P., 1301 ; 2 Salk., 655 ; 
Smith V. Young, 1 Camp., 439 ; Rice t. C/arA;, 8 Vt,, 109. 

3. The infancy of the defendant is a sufficient defence in this case. 
Vasse V. Smith, 6 Cranchy 226. The action arises, substantially, out 
of a contract --a loan, with a simple neglect to return on demand — 
and so the plaintiflf shall not, by varying his action, deprive the de- 
fendant of his legal privilege. — West v. Moore, 14 Vt, 447, and cases 
cited. 

Miner and Burton for plaintiff. 

That the defendant was a minor cannot avail him, for, 

1. Tho law will not presume, in the absence of proof, that the 
plaintiff's wife had license from her husband to lend the watch, and, 
for all legal purposes, the defendant took the watch without liberty. 

2. He left the town and vicinity without returning it, after repeated 
demands. 

The opinion c^ the court was delivered by 

Bennett, J. This case came before the County Court upon a 
statement c^ facts agreed upon, on which judgment was rendered for 
the plaintiff. Before the defendant can succeed on his bill of excep 
tions, he must make out affirmatively that there was error in the judg- 
ment of the County Court. The case finds that the watch was bor- 
rowed of the wife of the plaintiff by the defendant, who was a minor, 
for one week. Neither the absence of the husband from home at the 
time, nor any attending circumstances, are shown, from which it could 
be inferred that the wife acted as the authorized agent of the husband. 
The wife is not, prima facie, the husband's agent for leasing his lands, 
or lending his horses, or watches, because it does not come within the 
ordinary scope of her business. To render the act of the wife of any 
binding effect against the husband, the agency must have been proved 
or inferred by the triers from the circumstances attending the case, 
, No such fact is agreed upon, or found by them. 

It has been argued, at the bar, that the subsequent assent of the hus- 
band to the act of the wife might have been inferred from his not hav- 
ing demanded the watch until after the expiration of the time for 
which she lent it. It is a sufficient answer to this, to say that his 
assent is neither found nor agreed upon by the case stated. The re- 
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so] t^ then. If), th«t tke cbfeodant took and carried away tbe watch 
without the Mcensd of the husband ; and. when there is connected 
with this fact of the continued neglect of the defendant to return the 
watch to the plaintiff^ though repeatedly called upon for that purpose, 
and keeping the same within his control* we have no doubt of the suf- 
ficiency of the facts agreed upon to show a wrongful conversion of 
the property by the defendant. 

The fact that the defendant was a minor cannot avail him. The 
cause of action does not arise from a contract; the property was nevef 
bailed by Uie husbuid, or his authorized agent, to the defendant. But, 
even in cases where property is bailed to a minor, and he uses the 
property for a different purpose from that for which it was bailed, the 
bailment is thereby determined, and. the minor is liable in trover. 
Tbie c^aesf^ Homer v. Thumg, 3 PieL^ 429 ; Rke "v.Clark, SVt., 109, 
and Vasse ▼. Smithy 6 Cranch^ 226» go upon this ground. 

The judgment of the County Court is affirmed. 

Marriage and issue horn alive, entitle a surviving husband to re- 
cover the personal property, and the rents and profits of the lands of a 
deceased wife. — Hatton v. Weems^ 12 Grill ^ Johnson* s jR., p. 83. (1845.) 

Where a married man removes to this State from 9ne where the 
common law, except so far as modified by statute, prevails, by which 
the personal property of the wife vests in the husband by the mar- 
riage, and where slaves are moveables by law, any slaves or other 
personal effects Jprought by him, will be presumed to have belonged 
to him. It will be for the wife, or third persons, to destroy the pre- 
sumption, by proof of title in themselves. — Penny v. Weston^ 4 IMiU' 
ion's La. R., p. 165. (1845.) 

INDEBIT A TUS— ASSUMPSIT. 

An action of general indebitattu assumpsit will lie after a settlement 
of accounts between the parties, to recover for an item of indebtedness 
omitted by mistake in such settlement. Sage v. Hdwley, 16 Connect 
ticut k^ p. 106. (1845.) 

INDICTMENT. 

An averment, in an indictment for conspiracy, that the defendants 
conspired to defraud A., is not supported by proof that they conspired 
to defraud the public generally, or any individual whom they might 
meet and be able to defraud. Commtmwealth v. Harley, et ah, 7 Met- 
eaJ/'s R., p 506. (1845) 

Upon an indictment charging the prisoner with breaking and enter- 
ing a dwelling house, in the night time, with intent to steal and actu- 
ally stealing therefrom, the jury found the prisoner guilty of enter- 
ing in the night time and stealing. Held, that upon this indictment 
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and finding, the pnsoner might be sentenced under 'the statute for 
entering a dwelling house in the night time, with intent to steal. 

Upon the trial, it appeared that the prisoner was a guest at an inn, 
and that in the night he left his own room, and entered the bar-room, 
and stole some money therefrom. 

Htild, that a principle analogous to that which obtains at law, in 
civil cases, that an abuse of authority in law makes a party a trespas* 
aer ab initio, was not applicable in criminal cases ; that as the guest 
had a legal right to enter the inn, and the bat-room, his subsequent 
larceny did not relate back, and give a character to his entry, so as to 
make it illegal, and subject him to punishment for entering with a 
felonious intent ; and that the conviction could not be sustained. In 
civil cases, the reason why aq abuse of an authority in law, makes 
the party a trespasser ah initio, while an abuse of an authority in fact, 
tenders him liable for the excess only, is, that in the former case it is ' 
the policy of the law to prevent an authority in law being turned into 
an instrument of oppression ; while in the latter case, this necessity 
does not exist, it being the folly of a principal to select an agent un« 
worty of the trust. The State v. Moore, 12 New Hampshire R., p. 42. 
(1845 ) 

Indictment, — for breaking and entering the house of Isaac Faddle- 
ford, at Lyman, in the night time, on the 19th day of November, 1840, 
with intent to steal, and stealing therefrom certain pieces of money. 
It appeared in evidence, that the prisoner went to the house, which is 
a public house, and asked for and obtained lodging for the night, and 
that he took the money from a box in a desk in the^ar-room, in the 
course of the night. •— i«— 

The juiy were instructed that upon the indictment, the prisoner 
might be convicted of burglary, of entering in the night and stealing, . 
or of larceny, that if the door of the bar-room was shut, and the pris- ' 
oner left his own room in the night time, and opened the door of the 
bar-room, or any other door in his way thereto, except his own door, 
and stole the money, he was guilty of burglary ; but that if he left l^is 
own room in the night, and stole the money from the bar-room, with- 
out opening any door on his way thereto, except his own door, he was 
guilty of entering in the night time and stealing. 

The jury found the prisoner guilty of entering in the night time 
and Bteaiing. 

The counsel for the prisoner contended, that under this indictment 
the- prisoner could not be convicted ' of the offence of which he was 
found guilty. 

He also contended that the prisoner, being a guest, and having en- 
tered the house with the assent of the owner, if giiilty at all upon this 
evidence, was guilty of larceny only ; and he moved to set aside th« 
verdict, and for a new trial for the reasons aforesaid. 



. JNMCTKEHT. l%5 

Oove^ Attorney "Gen era], for the State. 

Goadall, for the prisoner. 

Gilchrist, J. — The first question presented by the case is, wheth.^r, 
under this indictment, the prisoner can be conviicted of entering in the 
night time with intent to steal. That the actual larceny, if proved, is 
the sufficient evidence of the intent, and dispenses with the necessity 
of any other evidence on that poinf , has been repeatedly settled in this 
court and elsewhere.— iS/ate v. Squires^ UN, H,, 37; Jones v. The 
State, 11 N, H.y 269 ; Commonwealth v. Hopej 22 Pick,, 1, and cases 
there referred to. 

It is said", in the case last cited, that on an indictment '* charging the 
breaking and entering a dwelling-house in the day time, and actually 
stealing therefrom goods described, the latter averment, of actually 
stealing, is to be regarded as equivalent to alleging-the intent to steal ; 
and a general verdict, finding all the facts, would subject the party to 
the punishment provided by the statute for breaking and entering with 
an intent to steal.'* 

The first section of the act of January 2, 1829, iV. H. Laws, 136, Ed, 
of 1830, provides for the punishment of the offence of breaking and en- 
tering a dwelling-house in the night time, with intent to steal. The third 
section punishes the offence of entering a dwelling-house in the night 
time, without breaking, with intent to steal. 

It is very clear, that the offence of entering, without breaking, is in- 
cluded in an indictment for brealeing and entering. 

** It is invariably sufficient, to prove so much of the indictment as 
shows that the defendant has committed a substantive offence, therein 
specified." — Per Lord EUenborough^ 2 Campb,, 584, 646. 

** There are cases where a single count in an indictment may allege 
all the circumstances necessary to constitute two different crimes, and 
yet be in law sufficient. But that happens only in cases where the 
offence described in the count is a complicated offence, comprehend- 
ing: in itself divers circumstances, each of which is an offence. In such 
cases the lesser crime constitutes an essential part of the higher crime, 
and is merged in a conviction for the higher crime. And it is only in 
cases where the prisoner is acquitted of the higher offence, that he can 
be convicted of some minor offence, necessarily involved in the descrip- 
'tion of such higher offence."— iS^a^e v. Nelson, 8 N H., 163. 

Lord Hale says, 1 Hale, P, C, 560,- " ana I think that, as the of- 
fences of burglary and felony may be joined in the same indictment, 
so three offences may be joined in the same indictment ; and if he be 
acquitted of the one, he may be convicted of the other two ; as name 
ly, for burglary, for felony, and for felony under the St, 5 and 6, ed, 
5^ c. 9 — that is, for breaking and entering a house, and putting the 
owner or his family in fear." ' 

If, upon ^n indictment for breaking and entering in the night time, 
with intent to steal, and actually stealing, the prisoner may be convict- 
ed of the larceny, and acquitted of the burglary — that is, if the break- 
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ing and entering may be rejected^ and the indictment remain good for 
the stealing — what reason is there why, where enlfering in the night 
time, with intent to steal, is punishable, you may not where that of- 
fence is alleged, and an actual stealing also, reject the breaking alone, 
convict the prisoner of entering in the night time, with intent to steal, 
and acquit him of the breaking ? We see no reason why this may not 
be done; and all the reasoning of the courts, in relation to a minoi 
offence being included in a description of a higher ofience, admits that 
it may be done when the minor offence is thus included. By our stat« 
ute, breaking and entering in the night time, with intent to steal, is 
made one offence; and entering in the night time, without breaking, 
\ ivith intent to steal, it made a lesser ofience, and subjects the offender 
to a lighter punishment ; the only difference between the offences 
being the breaking, wbich, for the security of persons and habitations, 
where it co-ox»ts with other guilty acts, the law has always endeavor- 
ed to prevent, by the severest penalties. We think that this objection 
must be overruled. 

A question of more difficulty is presented by the second objection. 
It is said, that as the prisoner was lawfully in the house, he cannot be 
convicted of the oflfence of entering in the night time, with intent to 
steal. 

It is clear that the prisoner had a legal authority to enter the bouse, 
without any special permission for that purpose from the owner or 
landlord. If an innkeeper, of other victualler, hangs out a sign, and 
opens his house for travellers, it is an implied engagement to entertain 
all persons who travel that way, and upon this universal aaumpsit, an 
action on the case will lie against him for damages, if he, without good 
reason, refuses to admit a traveller.— 3 BL Com., 166. And an indict- 
ment at common law lays against an innkeeper, if he refuses to receive 
a guest, he having at that time room in his house. If the traveller 
conduct properly, he is bound to receive him, at whatever hour of the 
night he may arrive. — Rex v. Iremt, 1 C.if P., 213. 

An innkeeper, holding out his inn " as a place of accommodation 
ftnr travellers, cannot prohibit persons who come under that character, 
in a proper manner, and at suitable times, from entering, so long as he 
has the means of accommodation for them."— -JkTtfr/lAam v. Brotm, S 
N. iJ., 528. As he has authority to enter the house, so he may 
enter any of the common public rooma^-^Markkam v. Brawn. Th'e bar- 
room of an inn, ia, from universal custoitt, the most public room in the 
house; and whether a traveller may, without permission, enter any of 
. the private rooms or not, he has clearly a right to enter the bar-room. 
If, after having made an entry into, the house by authority of law, he 
commit a trespass, he may be held civilly responsible as a trespasser 
eth initio. This principle has always been recognised since the de- 
cision of The SixHJarpentfrs* case, 8 Coke, 290. 

The prisvijier, therefore, had a right to enter the inn, and the bar- 
room; and the question arises whether the larceny committed in the 
bar room cati relate back, and give a character to the entry into the 



bouse, so as to make it erirainal, and the prisoner punishable for it, 
upen reasoning almilar to that which, in a civil ai^n, would rraidar 
bim liable a^ a trespasser o^ im(io ? Except the inference that may 
lawfully be made £:om the act ef larceny, there is no evidence that he 
entered with any illegal purpose, or a felonious intent. 

The existence of a distinction between the consequencee of an abuse 
of an aadiority in law, and the abuae of an authority in fact, is well 
settled. In the former case, the party is a trespasser tth initio ; in 
the latter he is only liable for the actual tortuous act. Diflferent rea- 
sons have been given for the distinction, and it is u&portant to deter- 
mine what the re»on actually is, in order to ascertain whether the 
principle of holding one a trespasser ab inido^ be applicable in crimi- 
nal cases. 

In the Six Carpenien* Case, the reason is said to be, " that in a case 
of a geiiecsd authority or license of law, the law adjudges by ^e sub- 
«equent act, qtio animo, or to what intent he entered, for, aeia exteriora 
inddcanl inieriora secreUi. But when the party gives an authority or 
license himself, he cannot for any sii^bsequent cause punish that which 
is done by his own authoo'ity or license." 

What is offered here as a reason for the distinction, is hardly more 
than a statement that such a distinction exists. And in tiie case of 
Allen v. Crofool, 5 Wend., 50Q, Savage, C. J., intimates that it is a 
distinction without a difference of principle. He proceeds to say that 
a, better reason is given for it, in Bac, Ahr,, Tre^Mtss, B,, ** Where the 
law has given an authority, it is reasonable that it should make> void 
every thing done by an abuse of that authority, and leave the abuser as 
if he had done every thing without authority. But where a man was 
under no necessity to give an authority, does so, and the person re- 
ceiving the authority abuses it, there is no reason why the law should 
iuterpose to make void every thing done by such abuse, because, it 
was the man's folly to trust another with an authority who was not fit 
to be trusted therewith." 

Even here, however, it is not stated why it is reasonable that the 
law should make void every thing done by an abuse of an authority. 

A much more sensible reason for the distinction is given in 
Hammond's Nisi Frius^ 59. He observes, that the reason given by 
Coke, '^cannot be the true reason of the rule, because, if the nature 
of the subsequent act of trespass was indicative of a previous evil in- 
tent, it must be so, not only in the instance where it has been perpe- 
trated in executing an authority in law, but likewise where it h8» been 
committed in fulfilling an authority in fact. The ground, therefore, 
upon which one who has been guilty of an abuse is made a trespasser 
ab initio^ ts (for there is no other) that of policy, and the rule was in- 
stituted to prevent an authority in law being turned into an instru- 
ment of injustice and oppressLm.'' 

And Richardson. C. J., says, in the case of Barrett v. White d^a,, 
3 N. H., 227, that it would be contrary to sound public policy to 
permit a man to justify himself at all under a license or authority al- 
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lowed him by law, after he had abused it, and used it for improper 
purposes. The presumption of law is, that he who thus abuses such 
an authority, assumed the exercise of it in the first place for the pur- 
pose of abusing it. The abuse is, therefore, held to be a forfeiture of 
all the protection which the Jaw would otherwise give. 

But where the authority is derived from an indiiidual, and the au- 
thority is abused, the party becomes a trespasser for the excess only ; 
** for the necessity and policy which, in the instance where an authority 
in law has been abused, operate to invalidate the proceedings from 
the commencement no longer exist." — Hammond* s Nisi Prius, 66, 

These remarks seem to us a sensible exposition of the reason of the 
distinction. Where the law invests a person with authority to do an 
act the consequences of an abuse of that authority by the party, 
should be severe enough to deter all persons from such an abuse. 

But has this '^ policy of the law" ever been extended to criminal 
cases ? We ar^not aware that it has. It is tri^e, that in order to as- 
certain the intent of the accused, the law often regards the nature of 
the act cQmmitted. But this is generally such an act as could not 
have been committed with any other thdn a criminal purpose. Thus, 
the act of secretly taking the property of another, necessarily raise* 
the presumption that the party intended to steal, and this presump- 
tion stands until explained by other evidence. In an indictment for 
breaking, &c., with intent to commit a felony, the actual commission 
is so strong a presumptive evidence, that the law has adopted it, and 
admits it to be equivalent to a charge of the intent in the indictment. 
But where one lawfully enters a house, it by no means follows, that 
because he steals, while there, ho entered with that purpose. The 
act of stealino: is evidence of the intent to steal ; but is hardlv suffi- 
cicnt to rebut the presumption that where he lawfully eTitered,*he en- 
tered for a lawful purpose. To hold that, for a lav/ful entry, a party 
could be punished, because, after such entry, he does an unlawful act» 
would be to find him guilty of a crime by construction ; a result 
which the law, in its endeavors always to ascertain the real intention 
of the accused, invariably, in theory, avoids, and which has seldom in 
modern times happened in practice. 

A case is put by Lord Hale, the reasoning of which is analagous to 
that we have used in this case. " It is not a burglanous breaking and 
entry, if a guest at an inn open his own chamber door, and takes and 
carries away his host's goods, Jbr he has a right to open, his ovm door^ 
and so not a burglarious breaking." — I Hale P. C. 653, 654. 

If a burglary could not be'committed because the party had a right 
to open his own door, notwithstanding the subsequent larceny, the 
same principle would seem to be applicable here, where the prisoner 
had a right to enter the house, and where, by parity of reasoning, his 
suhsequent larceny would not make his original entry unlawful. 

Fnr these reasons, the judgment of the court is, that the verdict be 
eet aside, and a 

New trial granted. 
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INDICTMENT. 

An indlctmeut for uttering as true a forged promiaaory note, pur- 
porting to be made by A., payable to B. or order, is proved by evi- 
dence of the uttering of such note with the endorsement of B.'s nftine 
on the back thereof. — (JommonweaUA v. Adam$f 7 Metcalf's R.^p, 5(X 
(1845.) 

An indictment for having in possession false and counterfeit bills o« 
a foreijirn bank, with intent to barter, &c., the State. is not bound to 
prove it to be an incorporated bank, by the production of its chavteiu 
Sasier v. The State of Ohio, 13 Ohio R., jf. 453. (1845.) 

INDICTMENT—FALSE PRETENCES. 

V Where t^ro persons are jointly indicted for obtaining goods by false 
pretences made designedly and with intent to defraud, evidence that 
one of them, with the knowledge, approbation, concurrence and di- 
rection of the other, so made the false pretences charged, warrants 
the conviction of both. — Commonwealth v. Harley, 7 Metcalf*s jR*, p. 
462. (1845.) 

INDICTMENT— STOLEN PROPERTY. 

Where an indictment charges a defendant with receiving, various 
articles of stolen property, knowing them to be stolen, and specifically 
describes each article, and avers the value thereof, and he pleads that 
he is ** guilty of receiving fifty dollars worth of said property, in man- 
ner and form as set forth in the indictment ;" no valid judgment can 
be rendered against him on such plea. — OConneU ▼• The Cojnffum- 
wealth, 7 MelcalfU R., p. 460. (1845.) 

INFANT. 

When an infant has made a conveyance of real estate, and would 
affirm or disaffirm it after he becomes of age, there must be some 
positive and clear act performed (or that purpose. The mere acquis* 
escence for years affords no proof of a rati B cation. 

When an infant has purchased real estate, or has taken a lease of it 
subject to the payment of rent, he must make his election within a 
reasonable time ; for he cannot enjoy the estate after he becomes of 
age for years, and then disaffirm the purchase, and refuse to pay for 
it, or claim the consideration paid. 

When an infant has sold and delivered personiJ property, and has 
received actual payment therefor, acquiescence alone does not con- 
firiu the contract ; but if it remains unexecuted, and he holds a bill or 

(Sg.) 9 
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note, takeiji in payment for t)ie property, if he should collect or re« 
ceive the money due upon it, or any part thereof, after he becomes of 
age, that would affirm the contract. And should he disaffirm the con- 
tftim, which he cannot do until he becomes of age, and reclaim the 
prf-Operty, the hilt or note would become invalid. ^ 

If an infiant has purchased and received personal property, and re* 
tain^ the same, or any part thereof, in his possession after he become 
of age, it becomes his duty to make his election, whether to affirm of 
disaffirm, within a reasonable time. And when, after a reasonable 
time has elapsed, he continues to have the use of the property, and 
thett $tXh il, or any part of it, and receives the mtmey therefore, he 
DMstbe considered as having elected to affirm the contract, and he 
cannot afterwards avoid payment of the consideration. 

It is not competent to prove by parol testimony, that a note, abso-r 
lute in its terms, ^ was not to be paid unless called for during the life 
time of the payee." 

A bill of parcels, or receipt, showing $he purchase of i^n article by 
one of two defendants of the other, and payment therefor, is not a^ 
asissible, when offered by the purchaser, unless there be proof that 
the paper had been in tlie bands or in some way connected with the 
opposing party ; and it is then received as exhibiting hie assent, or 
showing his connexion with the transaction. — Boody v. McKenney^ 23 
Maine R, p. 517. (1845.) 

Assumpsit against Joseph H. McKenney and Leander Staples, on 
a note dated March 12, 1S35, given by them to Lydia Boody, then 
the wife of the plaintiff. Staples was defaulted, but McKenney de- 
fended, pleading the general issue and infancy. 

The facts are stated in the opinion of the Court; The Court were 
authorized to draw such inferences from the facts as a jury might 
properly do, 

McDonald, for the defendant, said that he did not contend, that it 
was competent to introduce parol evidence to change the terms of the 
note, but that the evidence offered was admissible to prove that the 
note was to be delivered up, on the happening of a certain contin- 
Keney, which had happened. 

The declarations of Staples ought to have been admitted, as part of 
the ret gesta. The possession of that part of the property was chang** 
in£r at times, and the cause of it was stated, and this was the evidence 
oiered. It is a common mode of proving a sale, by showing that the 
owner has declared that he sold it. And it is the best evidence the 
mature of the oase would admit, as the plaintiff had chosen to prevent 
Staples from being a witness, by joining him as a defendant. The 
receipt was admissible on the same principle, but if either is admissi-^ 
ble it is sufficient. 

But if the evidence be not adnussible, how then does the case stand t 
As McKenney was an infant at tae time of the eiguing, it mcut be 



isfAtrr^ 131 

Bhnwn, that he has said something, or done something, after he be* 
came of age, to make him liable, or judgment must be in hid favor* 
He has said nothing, and the only pretence is, that he had a very 
small portion of the property received by Staples of H. McKenney^ 
in his hands, after he became twenty-one years of age. 

If the note had been given to Henry McKenney, then Joseph couU 
not have avoided the contract. It wm valid between the other par- 
ties, and Joseph had.no power to take property from Staples an<a re- 
turn it to Henry, and could not avoid the contract. Staples was lia- 
ble, and it was wholly a matter between him and Joseph, what waA 
done with the property. Joseph had no power to rescind or disaffirm 
the contract. 

Tho property sold by Henry McKenney to Staples and Joseph^ was 
not the same sold by Mrs. Boody to Henry. She nad no better claim 
than if she had never owned any portion of it. * There was no privity 
whatever between Mrs. Boody and the present defendants. She took 
the note of Staples, whom she knew was of age, and of Joseph, 
known to her not to have been of age, instead of the nottf of Henry. 
The security was as good as before witliout Joseph. The note would 
have been good against Staples without consideration, and against Jo* 
seph also, but for his infancy. She, therefore, had nothing to do with 
the consideration as between Henry and the defendants. Whether 
Joseph had none, or all, of the prc^rty purchased of Henry, so far 
as tho plaintiff was concerned, was wholly immaterial, and could noC 
afiect the liability of Joseph. If he could have returned the property, 
she could not have held it a moment. If the sale was rescinded, the 
property would not have belonged to her. If the defendants could 
fiot have set up want of consideratioii as a defence against the plaintiff, 
had the property turned out not to belong to Henry, it would seam to 
follow, that the liability of the defendants could not be affected by 
the use made of the property. 

As the contract between the parties of age was valid, no act of dis- 
afifirmation on the part <)P Joseph could give the plaintiff, or Henry, a 
right to take the property. How, then, could the manner in which the 
property was disposed of between Staples and Joseph vary the rights 
of any of the parties to this transaction T 

No prior rescinding of a contract is necessary, in order that the plea 
of infancy may be availing, nor is it necessary to return the property. 
Tucker v. Moreland^ 10 Peters^ 75 ; Benkam v. Biskopy 9 Conn,, 330, 
The infant must do some positive act to confirm the contract, after he 
arrives at full age, or he cannot be bound. And a mere acknowledg- 
ment of indebtedness is not enough, but there must be an express pre- 
mise to pay. — Ford r, PAillips, I Pick., 203; 'Tkon^son v. Lai/, 4 
Pick., 48 ; Hale v. Chrrish, 8 N, JSl R., 374. And must be^ made to 
the party in interest.*— 3 Wend,, 479; II Mats,, 147. A partial 
payment, after the minor has arrived at full age, is not a ratification 
of the contract on which the payment was made. — Putnam v. Dutch, 
14 Mass,, 460 ; Barnaby v. Barnaby, 1 Pick,, 221. Aad the promise 
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must be made deliberately and with a knowledge that he is not bound 
by law. — 9 Mas$.^ 62, 100.. The mere possession of part of i<he 
peraoual properly after of full age, and sale thereof, does not amount 
to a ratification. — Thing v, Libby, 4 Sheph,, 55» 

The ground on which the possession and sale of the property by the 
infant, after he becomes of full age, is considered as equivalent to a 
new promise, is a matter between seller and buyer, and is believed to 
be, that he shall not be suffered to avail himself of the consideration, 
and pay nothing for it. The facts do not show this, but the reverse. 
Staples was at all events liable, and took possession of the whole of 
the property, and retained it for more than a year, saving the portion 
he had previously sold. The only part of this property which ever 
came into the possession of Joseph, was but a very small one, and 
was received directly from Staples, who disposed of all the rest. Jo- 
seph did not receive this property from the plaintiff, nor from Henry. 
Nor did he ever receive the half of the property, or any equivalent for 
it, from Staples. There is, therefore, no foundation for any conclu- 
sion that he received the colt in any other mode than as a purchase of 
it from Staples. He should not be held liable, as it was not received 
under any contract with the plaintiff or Henry, and could hb no af- 
firmance of it. 

Caverly, for the plaintiff, contended, that the contract was for the 
benefit cyf the infant, and was therefore valid and binding upon him 
ah initio, — U, States v. Bainbridge, 1 Masafi^ 82 ; Keane v. Boycott, H. 
Black,, 514; Stone y, DennUon, 13 Pick., 6. 

Infants are liable for necessaries. Certain articles of property are 
in themselves necessaries. Other articles become necessaries, when- 
ever they accord with the infantas proper business or station in life.— 
8 T. i?../57?3; 2 Strange, 1101; Ckitty on Cont, 31. These articles 
were necessary for him as a farmer. 

The infant has no defence, for he has tacitly acquiesced for five 
years, and has not disaffirmed the contract, ^ given notice that he did 
not intend to be bound. — 8 Taunt,, 39; 8 Greenl„A05; 6 Conn.^ 494. 

If he had given proper notice of his disaffirmance on arriving at 
majority, yet in order to avail himself of a defence to the note, he 
was bound to return the property, or at least so far as he was able, to 
have restored to the plaintiff his just rights. — 15 Mass., 363 ; 1 Grecrd,, 
13 ; 7 Cw.. 179 ; 2 Ki^t, 241. 

If the contract was originally voidable, the infant has affirmed it 
by his holding and makin;; sale of the colt, and converting the pro- 
ceeds to his own use. — Lawson v. Lovejoy^ 8 GreenL, 405 ; Dana v. 
Coombs,, Q GreenL, 91. It was incumbent on him, if he would disaf- 
firm the contract with Mrs. Boody, to have taken his part of the pro- 
perty from Staples, and to have restored it to the l^gal holder of the 
. note. 

% 

The opinion of the court was drawn up by 
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Sheplet, J.~Thi8 suit is upon a promissory note for one hundred 
dollars, made by the defendants on March 12, 1835, and payable to 
Lydia Boody, the wife of the plaintiff, or her order, on demand. The 
defendants are a son, arid the husband of a daughter of Mrs. Boody 
by a former husband. Mrs Boody has since deceased. The defen- 
dant, McKenney, was an infant, when the note was made, nearly 
twenty years of age. Mrs, Boody being the owner of a colt, and cer- 
tain cattle, sold them dunng the year 1834, to her son, Henry McKen- 
ney, and received his notes in payment. When the present note was 
made, the defendants had purchased that and some other property of 
Henry McKenney, and to pay him therefor gave the note in suit and 
anoihei^note for about one hundred and twelve dollars to Mrs. Boody, 
who at that time cancelled the notes made the year before by Henry 
McKenney. The property purchased was afterward in the possession 
of the defendant. Staples, on a certain farm. The defendant McKen- 
ney resided in Portland during the year after the purchase. Simeon 
Strout testified, that ^* he did not seethe colt in the possession oi 
Joseph until after he returned from Portland ; and that one Chick 
wintered the said colt for the said Joseph the winter after he returned 
from Portland." Henry McKenney testified, that he did not know 
that any of the property, which he sold to them, came into the possessioQ 
of Joseph after the sale ** excepting the colt, which he had the year 
after he delivered him to the defendants." It is admitted that Joseph 
kept the colt after that time till the year 1839, and then sold it for one 
hundred dollars. The case presented, without the testimony offered 
and excluded, is that of a minor purchasing property with a person 
of age, without proof that he had exercised any acts of ownership 
over, or had received any benefit from it, excepting a snjaller portion 
of the property in value, which came to his possession a short time 
l)efore he was of age ; and this he retained for nearly three years 
afler he became of age, and then sold it, and received pay for it. The 
case shows, that the defendants offered to prove an agreement when 
the note was made, that it " was not to be paid unless called for 
during the lifetime of Mrs. Boody." Parol evidence cannot^J^e re- 
ceived to vary the meaning of a written contract by adding to its 
terms, or by extending or limiting them, or by introducing an excep- 
tion or qualification, or by proving a different contemporaneous 
agreement. Or by proving that a note payable on demand was to be 
paid on a contingency only, or not till after the death of the maker. 
— Rawson v. Walker ^ 1 Stark,, 361 ; Woodbridge v. Spoaner, 3 B. and 
A. 233. This testimony was properly excluded. The defendants 
offered to prove the declarations of the defendant, Staples, made to 
Henry McKenney, while the colt was at Chick's, that Joseph had 
bought the colt of him, and had given him forty-five dollars for it. 
And also offered a receipt of Staples to Joseph for forty-five dollars 
received for the colt. The declarations of Staples cannot be admitted 
as part of the res gw^aofany sale or other transaction. If any 
Aale were made to Josenii* it does not appear to have been made, or 
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an^ other business to bave been transacted dt that time. They cannot 
be connected with the receipt, for they do not appear to have been made 
the time when that was made. They were, therefore, but the decla- 
rations of a party made to a third person and offered in favor of his 
co-defendant. Receipts, bills of parcels, and other papers, signed by 
one party to a suit, and offered by an opposing party are received, 
like other contracts, as showing the engagements or declarations in 
writing, of the opposing party. But they cannot be received, when 
offered by the maker of them, unless there bo proof, that they have 
been in the hands or in some way connected with the opposing party ; 
and they are then received as exhibiting his assent, or showing his 
connection with the transaction. The receipt as offered in this case, 
was but the written declaration or statement of one defendant to his 
co-defendant. It was not testimony under the sanction of an oath of 
any transaction between those persons, xhe case must therefore 
be decided upon the testimony introduced and already stated. 

There have been differences of opinion, whether a negotiable prom- 
issory note, made by an infant, was void or voidable. The better opinion 
is, that such a note is voidable only at the election of the infant. — 
GoodseU V. Myers, 3 Wend. 479. Many of the apparent differences in th© 
judicial decisions respecting the duties and liabilities of persons, e^ter 
they become of age, when they would affirm or disaffirm contracts 
inade during their infancy, may be shown to have been appropriate 
and not in conflict, by adverting to the state of facts, on which the 
remarks were made. Those remarks may have been well suited to 
the state of facts, and to the point then under consideration, and yet 
when applied as exhibiting abstract truths, applicable to all such cases, 
they may appear to be in conflict with other remarks equally appro- 
priate to th^ cases, in which they were made. To explain some of 
these apparent differences, alluded to in the arguments, it becomes 
necessary to state briefly certain conditions, in which a person may 
be placed, after he becomes of age, in relation to contracts made 
during his infancy, and his appropriate conduct and duty, when he 
would affirm or disaffim them. 

1. When he has made a conveyance of real estate during infancy, 
and would affirm or disaffirm it, after he becomes of age. In such 
case the mere acquiescence for years to disaffirm it affords no proof 
of a ratification. There must be some positive and, clear act per- 
formed for that purpose. The reason is, that by his silent acquies- 
cence he occasions no injury to other persons, and secures no benefits 
or new rights to himself. There is nothing to urge him as a duty to- 
wards others to act speedily. Language, appropriate in other cases, 
requiring him to act within a reasonable time, would become inap- 
propriate here. He may, therefore, after y^ars of acquiescence, by 
an entry or by a conveyance of the estate to another person, disaf- 
firm and avoid th^ conveyance made during his infancy. — Jackstm v. 
Carpenter, 11 J R., 539 ; Austin v» Patton, \l S. iSf R., 311 ; Tucke? 
V. Moreland, 10 Peters, 68. 
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2. When during infancy he has purchased real estale, or has taken 
a lease of it subject to the payment of a rent, or has granted a lease 
of it upon payment of a rent. In such cases it is obvious, when he 
becomes of age, that he is under a necessity, or that common justice 
imposes it upon him as a duty, to make his election within a reasona- 
ble time. He cannot enjoy the estate after he becomes of ^ge for 
years, and then disaffirm the purchase and refuse to pay for it, ot' 
claim the consideration paid. Or thus enjoy the leased estate, and 
then avoid payment of the stipulate rent. Or receive rent un the 
lease granted, and then disaffirm the lease. When he will receive a 
benefit by silent acquiescence, be must make his election within a rea- 
sonable time, after he arrives at full age, or the beuefits so received 4ill 
be satisfactory proof of a ratification. — KeUey^s case, Oro, t/oc., 320 J 
Evdyn V. Chiehester, 3 Burr., 1765 5 Hubbard v. Cummin^Sj 1 Gheenl,^ 
11 ; Dana v. Coombs, 6 GreenL, 89 ; Bamabyv.BarnaJby, 1 Pick., 281; 
Kline v. Beebe, 6 Conn., 494. In, the case of Benkam v. Bishop, 
Conn,, 330, ;t appeared, that the defendant and his mother and sistera 
were in possession and owned land in common, and that defenda^ 
while an infant, made his note to another sister for a c^yiveyanc-e to 
him of her undivided share of the same estate, and that they continu- 
ed to occupy the land in the same manner several' years after he be- 
came of age ; and it was decided not to amount to a ratification of the 
note. This case can only be regarded as correctly decided by cmi- 
sidering the defendant as having occupied only by virtue of his own 
previous title as a tenant in common. 

3. When he has during his infancy sold and delivered personal pro- 
perty. When the contract vvas executed by his receiving payment, 
it is obvious that he can receive no benefit by acquiescence ; and it 
alone does not confirm the contract. When the contract remains un- 
executed, and he holds a bill or note taken in payment for .the pro- 
perty, if he should collect or receive the money due upon it, or any 
part of it, that would affirm the contract. Should he disaffirm the con- 
tract and reclaim the property, the bill or note would become invalid. 
He cannot disaffirm it until after he becomes of age. And if he then 
does it, there are cases, which assert, when the conti^act has become^ 
executed, that he must restore the consideration received. — Badger v. 
Phinney, 16 Mass., 363 ; Roofy. Stafford, 7 Cow., 179. 

• 4. When he has purchased and received personal property during 
infancy. When the contract has been executed by a payment of the 
price, if he would disaffirm it, he should restore the property received. 
When the contract remains unexecuted, the purchase having been 
made upon credit, he may avoid the contract by plea during infancy, 
or after he becomes of age, before he has affirmed it. It has been as- 
serted in such case, that he should beheld to refund the consideratioa 
received for the contract avoided. — Reeve's Dam. ReL, 243. He ad- 
mits, however, that the current of English authorities is otherwise. 
If be had received property during infancy, and had spent, consumed, 
wasted, or destroyed it; to require him to restore it, or the value of 
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il» upon avoiding the contract, would be to deprive him of the very 
protection which it is the policy of the law to afibrd him. There 
might be more ground to contend for the right to reclaim specific ar* 
tides remaining in his hands unchanged at the time of the avoidance 
of the contract. When he continues to retain the specific property, 
or any part of it, after he becomes of full age, it becomes his duty, 
within a reasonable time, to make his election. If such were not the 
rule, he might continue to use for years a valuable machine until 
nearly worn out, and thus derive benefit from it, Rxid, yet avoid the 
contract and refuse to pay for it. And when, after a reasonable time, 
he continues to enjoy the use of the property, and then sells il* or any 
pai^ of it, and receives the money for it, he must be cons'dered as 
having elected to affirm the contract ; and lie cannot afterwards avoid 
payment of the consideration. This, as before shown, is the well 
settled rule in relation to real estate purchased or leased ; and the 
principle applied in those decisions appear to be equally applicable 
here. Such was the decision in Latcsoj^ v. Lovejoy, 8 Greenl., 405 ; 
Ckeihire v. Barrett^ 4 McCord^ 241 ; Dennison v. Boyd^ 1 Dana, 45 ; 
JDelana v. Bf^Jce^ 11 Wend., 85. 

It is contended^ that the colt did not constitute a part of the consid- 
eration of the note' in this case, because the purchase was made of 
Henry McKenney, and the note was made payable to Mrs. Boody for 
the cancellation of the notes of Henry. The testimony proves, that 
the cattle and colt were the consideration received by the defendfints 
for making the note, although not the consideration upon which Mrs. 
Boody became entitled to receive it. It cannot be material, so far as 
it respects a ratification of the contract by Joseph McKenney, to 
whom the note was made payable. 

/■ Defendants to he defaulted. 

INJUNCTION. 

The court has no power, by interlocutory order, to grant an injunc- 
tion to stay proceedings at law, either before or after judgment, with- 
out requiring the applicant to give bond and security, or deposit the 
money. — Htmt v. Smith, 1 Richardson* s Eq, R.,p. 377. (1845.) 

INJXJ N 0TION--BANK. 

Where an application was made, under the act of June 21, 1837, 
for an injunction against the- Bank of Pontiac, and the bill alleged 
merely a demand and refusal on the part of the bank to pay its notes, 
the chancellor refused to grant the injunction prayed for. 

, In the act incorporating the Bank of Pontiac, the act of April 23, 
1833, is referred to, and, in effect, made a part of its charter. That 
act gives the bank sixty days within which to redeem its notes ; and 
the further provision that that act shall not prevent the issuino: of an 
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injunetion, do6s not change the law respecting the granting of injunc- 
tions. 

The act of June 21, 1837, which provides that an injunction may be 
issued when any banking institution shall refuse 'to pay its debts, is 
not imperative, leaves it in the sound discretion of the couVt, upon a 
proper case being made. 

An injunction against a bank goes to prevent all action whatever, 
and is rather in the nature of a final injunction which is sometimes 
granted at the termination of a cause, than the usual injunction to pre- 
vent some particular mischief. 

Except in cases where the bill is filed by a bank commissioner, 
showing fraud, violation of the charter, or insolvency, courts of equity 
require" notice of application for injunction ; and also require a case 
to be made that would [authorize the court to wind up the concenis of 
the bank. — Bamum v. The Bank ofPontiaCt 1 Harrington^s Ch, R*, p. 
116. (1845.) 

This was an application for an injunction. The facts of the case 
are sufficiently stated in the opinion of the chancellor. ^ 

Hale ^' Morey^ in support of the motion. 

I. The charter of the Bank of Pontiac, taken in connexion with 
the law of 1833, gave the court of equity full jurisdicftion over the 
bank, and authonzed it to issue an injunction on an applicaiion like 
the present. — Laws of 1833, 529 ; also, the laws of the 2dj and extra 
session of the 6ih legis, council of Michigan, 134. 

The legislature, in passing these acts, clearly contemplated a pro- 
ceeding like the one now before the court. They either supposed 
there was some law then in existent^e, providing for such an applica- 
tion to chancery, or else by the law of 1833, they specially authorized 
it. 

If there was no law of that nature in force, the conclusion is irresisti- 
ble that the legislature intended this statute as introductory of a new 
law. The enactment cannot pass for nothing. If such a proceeding was 
not intended by the legislature, why do they provide that the injunc- 
tion shall be dissolved upon payment of the debt and 20 per cent, 
damages, and that the bank shall be dissolved unless it pays such debt * 
and damages ; and also, that nothing in said act contained shall pre* 
vent an injunction being issued whenever any payment or demand 
shall be Asfused ] ' > 

The contrary supposition would show that the legislature had, with 
uncommon prudence, been fortifying the banks against a contingency 
which could never happen. 

The bank received its charter, Subject to the provisions of the act 
in question. If any part of the act is obligatory upon the bank, the 
whole of it must be. 

It is a rule of law, as well as of equity, and will not be contradicted, 
that *' a statute ought, upon the whole, to be so construed, that, if it 



cao be preTented, no clause, aentence, or word, should fae Bttperfluoua, 
V€/Id or insignificant.": — Dtoarrig an Stats,, vol. 2, 658. 

With the doctrine that the court of equity was, by this statute, in- 
Tested with jurisdiction over the bank, this rule will apply, not otheiv 
wise. 

It is likewise a maxim in law, that ** every statute made against an 
injury, gives a remedy, either expressedly or impliedly /'-r^tnam^ om 
Stats., vol 2, 662 ; 2 Iitst, 56. . 

" In statutes, incidents are always supplied by intendments ; or, in 
other words, whenever a power is given by a statute, every thing ne- 
cessary to the making of it effectual is given by implication."-^ — 2 Inst.f 
306. 

II. The Act of the 21st of June, 1837, gives to the chancellor, in 
express terras, the power to grant injunctions against apy corporation, 
having banking powers, whenever it shall become insolvent, or un- 
able, or shall refuse to pay its debts, &c., such injunction may be is- 
sued on the application of the attorney general in behalf of the state, 
or of any creditor or stockholder of such corporation, &o. 

Ist. The charter of the bank, and the law of 1833, are perfectly 
consistent with this act. The^e acts are to be construed in connexion 
with each other. — 1 Kent's Cofn., 463. 

2d. It contemplates the issuing of an injunction on application of 
any bill holder, and in other cases, and gives the authority to the 
chancellor. 

3d. The act of June 21, 1837, being a new law, its constitutionality 
may be questioned. . But that position cannot be niaintained. It is 
not a law impairing the obligation of contracts ; it only prescribes a 
change in the remedy, or rather gives the bill holder a remedy which 
he had not before. 

In the case of the Attorney General v. The Utica Insurance Company, 
2 J. C. R., 371, a prosecution was commenced by the State, to re- 
strain said company from issuing paper money when incorporated 
only as an insurance company, brought in January, 1817, by virtue 
of a statute passed 6th April, 1813 ; no ^uo warranto had been issued. 

By a joint resolution of the legislature, the attorney general was 
directed to institute such legalproceedings as might be necessary and 
proper for the purpose'of dissolving the Bank of Niagara. A quo 
warranto was filed in the Supreme Court, and injunction was prayed 
to stay proceedings of said bank till judgment of ouster ; and the 
chancellor said the principles of the Utica case would govern him. 

Attorney general applied for injunction, March 28, 1825. — Hopk. 
Ch. R,, 354, 362. 

A new statute is passed April 21, 1825, authorizing the chancellor 
to issu^ injunction, either on application of attorney general or any 
crieditor, to restrain and have receiver appointed, &c. The attorney 
general filed a bill, December 13, 1826, under this law of Aprl 21, 
lS25.'^HopL Ck. R., 59J 
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Ih the caseiof the State v. The Bank of Columbia, under the Act of 
April 21, 1825, an injnnction was granted by the chancellor exparte, 
«m appHcatioQ of the attornej general, and also several creditors in 
New-York.—! Faige, 511. 

III. This is a case where the chancellor should grant an injunction, 
. which is a.power to be exercised in his sound discretion. 

1st. The statute gives the power, and of course contemplates its 
exercise. — I Kent's Com., 462. 

2d. It is a remedial statute, passed for the public benefit, and for 
the prevention of frauds. Statutes of this description should be con- 
strued so as to suppress the mischief and advance the remedy. — 1 Bl, 
Com., 87. *' Such statutes as are beneficial for the people, shall be ex- 
pounded largely, and not with restriction.'' — Q Jacob's Law Diet,, 123. 

3d. From the framing of this act, it was evidently the intention of 
the legislature to infpose extraordinary restraints upon the banks, and 
give a speedy remedy. — 2 Kent, 314 ; 3 BL Com., 431. Both a court 
of equity md court of law are equally bound and equally profess to 
interpret statutes according to the true intent of the legislature.— 
Fonb, JSq. JB. 1, cA. 1, sec. 3, note H ; 1 Chit. Com. Eq. Juris., 16. 

4th. Because the bill holder has not a perfect remedy at common 
law against a bank. 

5th. A case having been made out within the statute, the discretion 
of the chancellor ceases, and it becomes imperative upon him to grant 
an injunction. — 1 Paige, 516. 

If a statute says a thing mat/ be done, which is for the public bene- 
fit, it shall be construed that it must he done. — Dwarris on Stat., 712. 

Bates Sf Walker, contra. 

First, it does not appear from the bill of complaint that the bank 
refused to pay the bills issued contrary to the charter. See charter 
of the bank, last clause. — Sec. 9, Laws 1835, p. 139 ; see act relative 
to banking 'institutions?, revised laws, 1833, p. 529 ; laws 1839, p. 283, 
331. ' 

Second, The charter of the bank is a contract within the terms of 
the constitution of the United States, and having been granted and 
accepted before the act granting this court jurisdiction, the legisla- 
ture had no power to repeal, impair or alter the charter against the 
consent, or without the default of the corporation judicially ascertained. 
See charter of the bank. — Cond. U. S., Art. 1. Sec. 10; 4 Wheat. U. 
8. R.., 518 ; 4 U S. Cond. R., 562, 570, 573, 576 ; 6 Cranch, 87. 136 ; 
2 Bl. Com., 441, 317; 9 Cranch^ 43, 293 ; 1 Ki/d. on Corp., 14, 16 ; 
Powell on cont., 6 ; 6 Cranch, 87 ; 2 Kent's Com., 245, 246, 251 ; 2 T. 
JR., 540 ; 2 /. C. R., 380 ; 3 Cond. R. U. S., 262 ; 1 Paige, 107 ; Aug. 
Sf Ames or Corv., 503 ; 2 cases in ch., 165; 2 Ves., 414 ; Ambler 209; 
Dick., 599 ; 5 J. C. R„ 38a. 

Third, The act of 1837, being inapplicable, the complainant must 
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resort to his remedy at common law, and this court, at common law, 
CQuld not hear this motion, unless insolvency - was charged. — 3 T* R*f 
244 ; 2 J. G. R^ 390 ; 5 J. C, R., 380. An individual could not move 
in this matter. — 6 J". O. R., 46 ; 160. 

Fourth, Granting the Court has the full power hy the act of 1837, 
does' this bill make out a case under the act ? The power being discre- 
tionary, will the court, upon the complaint of an individual, grant an 
injunction in the first instance? — 2 J. C ff., 204; 616, 48 ; 2 Johns.. 
144 ; 3 Atkt/ns, 200 ; 2 Ves., 51 ; IP. Wms, 445; Mtfford R. 160, 115; 
Cooper's Eq. 149 ; 6 J. C. R., 20 : Cox, cases, 102. 

Fifth, Is there sufficient proof under the statue % — see Hopk», 599. 

Sixtht The bill does not allege that the bank had refused the privi- 
lege of suspension act of 1837. v 

Seventh, If an injunction is granted, it will prejudice the rights of 
other creditors, as they are not parties to the bill. 

The Chancellor. — This application is founded entirely upon the 
act of June 21, 1837. The bill alleged merely a demand and refusal 
to pay. It contains no allegations of any impending mischief, danger 
or hazard, of the rights of the complainant. 

It presents no one of the ordinary features required to authorize 
this summary interposition, according to the general principles of pro- 
ceedings in chancery. 

In the act of incorporation of the bank of Pontiac, the act of April 
23, 1833, is specially refeiTed to, and in effect is made a part of its 
charter. That act provides, if any bank shall not pay its notes on 
demand, the charter shall not, for that cause be dissolved, and gives 
such bank sixty days within which to redeem its notes. It further 
contains a provision that that act shall not prevent the issuing of an 
injunction. It may become necessary to examine for what causes an 
injunction could have been issued under that act. 

Very clearly, the mere .provision that the ** act should not prevent 
the issuing of an injunction," does not change the law or the practice 
of the court in this respect. 

It may, therefore, be premised that the legislature contemplated 
that a case should be made which would authorize the exercise, ac- 
cording to the course and practice of this court, of this summary 
interposition. 

The act of June 21, 1837, which is relied upon in this application, 
provides that an injunction may be issued, when any banking institu- 
tion shall refuse to pay its debts. 

It has been urged that the act last named 'is imperative; that 
whenever there is a demand and refusal to pay, the injunction must 
issue of course. To act upon this construction, would lead to results 
so variant from the uniform course of equity proceedings, that the 
court must pause before adopting it. 

1. It would open the door to collusion. 

2. It would almost invariably lead to unjust and inequitable results 
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If the construction contended for %£ the act of 1833, and the act 
last mentioned, shall obtain, that an injunction must be granted on 
demand and refusal, and that upon payment of the amount claimed 
in the bill, and twenty per cent, in sixty days, the injunction shall be 
dissolved, the most probable result would be that the bank enjoined, 
struggling for existence, will within the limited period, redeem rhe 
amount claimed by the bill, allbouj^h by doing so it would be unable 
to pay the remaining creditors of the bank : and this under the direc* 
tioD ^f the court. But it \& still bound by the statute to become an 
accessory in enforcing this unjust distribution. 

There are other objections to which this construction would lead. 
From the statutes and from the settled practice, a legal discretion 
in this as in other ^cases, must be exercised. This being granted, how 
shall this be done, or rather, what rule, applicable alike to all cases, 
shall be adopted ? In view of the difficulties and consequences which 
have been before alluded to, I know of no better rule than the usual 
test, that where an injunction is asked, in the first instance to require 
that a case shall be made showing immediate danger or some impend- 
ing mischief. From this it will follow, that the application in this case 
must be denied. 

It has been contended that the act of 1837, is so lar ex post jacio 
in its operations, that it must be regarded as unconstitutional, and 
therefore of no validity so far as regards the banks subject to the law 
of April 23, 1S33. After arriving at the conclusion before stated, it 
may not, perhaps, be necessary to considei* that question. 

Without saying that it is unconstitutional, and I amenable as yet 
to come to that conclusion, it is for the present sufScient to say, that 
it would operate with great seventy upon the banks, and with great 
inconvenience to the public, if the act of 1837, is regarded as inr^^er- 
ative if an injuncticii must issue at all events when a bank shall 
refuse to pay any one of its notes. 

.It is stated by the chancellor, in the case cited in Hopkins, 691, that 
these are rather in the nature of the final injunctions that are some* 
times granted at the termination of a cause, than the usual injunctions 
to prevent some particular mischief. An injunction against a bank 
goes to prevent all action whatever. It is, for the time being, an utter 
prostration of all its powers. Henee,'exceptin cases where the bill is 
filed by a bank commissioner, showing fraud, violation of the charter, 
or insolvency, courts require notice, and proceed with caution. And 
it seems to me that it is not too much, and is consistent with the dis- 
cretion which the court is bound to exercise, to require such a case to 
be made, as would authorize the court, if it prove true and according 
to the exigency of the case, to wind up the concern, and make an 
equal distribution of the assets among all the creditors. 

Thi^s may be made out by immediate pending insolvency, and 
therefore danger to all the creditors ; or such danger of a misapplica- 
tion of the funds belonging to the bank as would require the 'interpo- 
sition of the court for the safety of its creditors. 
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The decision upon the othet^oints made in the argument, as Well 
as the point last referred to, and also upon what precise state of facta 
this court would feel itself bound to proceed and wind up this or any 
other bank/will be more appropriate when the case shall have been 
heard upon the presentation of such facts before it. 

Motion dsi^iai 

INJUNCTION— EQUITY. 

"Where the equity of the bill is denied* the injunction, on motion, 
will be dissolved, and where it is shown by a special plea that there is 
tio equity in the bill^ it is the same, eo far as regards the motion to 
dissolve, as though the equity of the bill was fully denied by answer 
Eldred v. Camp, 1 Harrington*s Ck, R., p. 162. (184.5.) 

INJUNCTIOIS— MOTION TO DISSOLVE. 

Where the complainant had due notice of a motion to dissolve an 
injunction, and he neglected to appear »id oppose the oaotioD, the de- 
fendant was permitted to take his order dissolving the injuaction with 
^<»ts,-^Kdlogg V. Barmiy 1 Harrington's Ch, R»tP' 258» (iSi5,) 

Motion to disaolre an injonetioii* 

« 
iJoopeTy for defendant, 

Moved, in tenderiiig admksion of due senriee of a ttotice of die 
motion that the injunction issued in this cauBe, be dissolved, for wmt 
of equity in the bill. No counsel &r the oomplainast appearing to 
oppose, Cooper contended that the practice in such cases was, ot 
should be, that the nM»tion be gram ted witk costs, without the papers 
being read or any further account given to the court, thas simply to 
state the application to be made, and i^w^ by admissioD or affidavit, 
that notice had been brought home to the opposite pariy.p— 1 Smith's 
Pr., 66 ; Rtde 62, 69 ; 2 Ocrnm, 379, 80 ; 3 Qums, 92 ; 1 Hoj: Ft., 
661 ; 1 Dunhp's Pr., 327, 35a-2. 

Walker, as amicus curia, suggested that the former practice of the 
court had been to look into the papeifs as if they had been submitted 
on argument. 

The Chancellor.— Where a party after service of notice of re* 
tainer, neglected to appear and oppose, the court say, by not appear- 
ing, the party consents to the ap plication .-«-BA?^or^ v. Dearman, 2 
Caines, 379. Such, also, appears to be the practice in England. 

The defendant may take the order that the injunction be dissolved 
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irkh eos^f Btatiii^ in the order, however, th«l; no one appseared on the 
Aotion to oppose. 

^ INSANITY. 

If a persdn Ve so insane that it would be ^angerou» to suffer him 
to be at liberty, any person may, from the necessity of the case, with- 
out warrant, confine him for a reasonable time, until proper proceed- 
ings can be had for the appointment of a guardian. — Colky v. Jackson^ 
12 Neto-Hampshire R ., p. 526. ( 1 845.) 

INSTRUMENT— CONSTRUCTION OF. 

In construing an instruments the whole of it should be considered, 
and a construction of a detached part, without reference to the rest, 
is erroneous. — Norris y\ Showerman^ 1 Walker*8 Ch, R., p> 206. (1485.) 

INSTRUMENT— REGISTRY OF. 

The registry of an instrument not required by law to be recorded, 
is notice to no oTie.-^^Wing et al^ v. McDowell et ai., 1 Walker's C%. 
R.,p.i75. (1845.) 

{The Cjiancbli<or died The Faamof^s Loan nmd 'J\mU Can^fOMy %, 

Maltlfy, drPmge, 361.) 

INTEREST, 

By no device or shift can a high^ rate of interest be recorered fitf 
the ioan of money, than that allowed by law. — Baker y. OarHek, 9 
Robinson's La. R., p. 125, (1845.) 

(Mo&7HT» J., cited 2 La,, 114 ; 3 La., 393 ; 6 La., 709.) 

INTERLOCUTORY ORDER. 

Where a defendant is in contempt, he cannot mote to set aside pro* 
eeedings ; iMit where there is merely a failure on his part to comply 
with the requisitions of an interlocutory order, he may move to dis-. 
^arge the order for irfegularity. 

A /erne esvert cannot file a bill against her husband without ^o 

Where an inj^aoeM^ and ne exeat were issued, May 31, 1836, and 
^re returned served on the 6th of June ; and the subpoena was not 
issued until the 2d day of July following, it was held to be irregular. 

A court yf chancery has no jurisdiction in a else where the bill is 
^ifiled for fkiimcmy merely, Fdlisr v. Peliier, 1 Marringions Ch, R,^ 
f, 19. (1845.) 
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The bill id this case, was filed May 31, 1836,, in tbe Supreme court 

of the territory of Michigan, in chancery sitting, and set forth tbattha 
complainant canie into the territory of Michigan in. the year 1834.« and 
had resided ih said territory ever since. That in the month of Jan- 
uary following, being then of the age of twenty years, was married 
to the defendant, who was then twenty-&ix years of age or there* 
abouts. 

Soon after the marriage, and witbin one month, the defendant 
evinced angry feelings towards her, and abused and ill treated her, 
and frequently resorted to acts of violence upon her person. That in 
the month of November, 1835, complainant was confined and delivered 
of a male child, and when the child was not more than three weeks 
old, the defendant began to beatat and treat it with ereat barbarity ; 
at one time pouring water over its face, and continumg it until the 
infant's cries were hushed by strangulation. That this conduct was 
frequently repeated ; and particularly in the month of April, 1 836, he 
had treated the child with great cruelty ; and had beat with great 
violence, and inhumanly treated the complainant, and used the most 
violent threats towards her, and soon after abandoned her, and went 
from Port Huron in the county of St. Clair, (where he then resided,) 
to the city of Detroit, and had not since returned to her. 

The bill further set forth, that by reason of the shortness of her 
residence in the territory, she was unable to avail herself of the stat* 
otary provision enabling persons resident three years in the territory, to 
procure divorces for the cause of cruel treatment, and that complain- 
ant had no means of support for herself and child, (who was then aged 
six months,) nor for their clothing, or to pay counsel fees, and that the 
defendant had adequate means for that purpose. That defendant had 
been applied to on behalf of complainant, to make some provision or 
allowance for the purposes aforesaid, and also for the education of 
the child, which he had refused to do. 

The bill also set forth that defendant had declared his intention to 
leave this country and go to Kurope to reside, as soon as he could 
raise sufficient money to enable him to do so ; and that he was then 
actually arranging his affairs for that purpose, aud had threatened to 
take from her the child and carry it away with him. 

The bill prayed that defendant be restrained b}* injunction from 
molesting the retreat and invading the retirement and privacy of com* 
plainant, or in any way intermeddling with her, and that defendant might 
be restrained from taking away from complainant, the custody and care 
of the child, or interfering with her management of the same, and that 
she might have the sole and absolute custody, care and management c^ 
the child ; and that defendant be decreed to maintain and support com- 
plainant and the child, and to pay such all^owance weekly, as should be 
found suitable and adequate for the maintenance and clothing of com- 
plainant, and also for the clothing, maintenance and education of the 
child, and that the regular payment thereof be secured ; and for such rea- 
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sonable sum to enable complainant to prosecute her suit as to the court 
should seem proper. 

It also prayed for a writ of ne exeat, to restrain defendant from <le- 
parting the territory, and for a subpcena in the usual form. 

A writ of ne exeat, directing security to be given in the sum of 
$5,000, and also the writ of injunction prayed, were allowed bj 
the Hon. George Morell, one of the justices of the Supreme court* 

The injunction and ne exeat were served on the defendant June 6, 
1836. 

At the same term, June 20, Woodbridge 4* Backus filed the follow- 
ing motion: 

Wbodbridge ^ Backus move that the injunction in the premises 
issued, be dissolved, and that said writ be set aside ; and for re^sons^ 
show to the court here the following, to wit : 

1. For that the same is irregular. 

2. For that the same is not sanctioned by any equity in the bill of 
.x>mp1aint contained. 

3. For that no bill of complaint is regularly filed nor exhibited in 
vhe premises. 

4. For that the case made thereby is disproved by affidavits. 

6, For that the subject matter of said writ, is not an appropriate nor 
MBgal subject for a writ of injunction. 

6. For that the same issued without subpoena, and improvidently. 

They also move that the ne exeat in said cause issued* be discharged^ 
and the same writ be set aside. 

1. For that the same issued improvidently and irregularly. 

2. For that no definite sum of money is therein, nor in said bill, 
nhown to be due, nor at hazard, either at law or in equity. 

3. For that this honorable court has not jurisdiction of matrimonial 
causes, except for the purpose of granting divorce ; and said bill nei- 
ther presenting a case nor containing a prayer for such divorcoi 
though the same purports to be a matrimonial cause. The subject 
matter of said writ, and the aid sought to be obtained thereby, are ille- 
gal and incompetent. 

4. For that said writ is not accompanied by a subpcsna to answer. 

5. For that no bill .if complaint, by a competent party, is regularly 
filed in the premises. 

6. For that the case presented therein is disproved by affidavit. 

They also move that the bill of complaint in the premises, exhibited 
and filed, be dismissed : 

K For that the said bill is exhibited and filed by Emily Peltier 
alone; whereas it appears, by the showing thereof, that said Emily is 

10 
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kfime eovisrt, and in nti wise competent in the law^ to file said bi!l| i^x- 
cept in the name of her prochein ami. 

S. For that thi$ hoiiorabk) court has no juriisdiction of the subject 
matter of said bill, and that no subpcenia ttd respondendum has beeti 
served thereupon. 

At the sanie tenuj June 29^ this supreme bouft granted an order^ 
thai the defendant forthwith pay into the hands of the register of the 
cpurt, for the use of the complainant, the sum of $40, in order to ena* 
ble he't td defray the expenses in the prosecution of this suit; and 
also that defendant pay every week, from that day, into the hands of 
tl^e re^st^r of the court, for the use, support and maintenance of com- 
plainant, the sum of $4, until the further order of the court. 

A certified copy of said order, together with a subpoena to answer 
the bill of complainant, were served on defendant, July 27« 18^6. 

Oti thb bt-ganization of the State government, this cause among 
others, pending on the chancery side of the supreme court of the ter- 
ritory, was transferred to the court of chancery, established under the 
9tate l^ovisrnment, and was continued by consent of parties until the 
February term of the court of chancery; when Woodbridge renewed 
^e motion to dissolve the injunction and set aside the writ ; and that 
the ne exeat be discharged and the writ set aside ; and that the bill be 
dismissed for irregularity and want of jurisdiction ; and also moved 
that the order made June 29, 1836, be discharged, vacated and re- 
scinded, on the ground that the same was made unadvisedly, improvi- 
dently and ex parte. 

At. the same term, Fraxer^ solicitor for coipplainant, on filing 
the affidavit of John Winder, (who was, on the 29th day of June, 
1836, register of the supreme court of the territory, and now register 
of the court of chancery,) that the order made June 29, 1836, by the 
^tipreme court, had not been complied with ; and that no money had 
been paid into his hands by defendant for the use of complainant, to 
aefray the expenses of this suit or for alimony ; moved that defendant 
be cdndn^itted for a contempt of court for not complying with the 



Both motions came tm to be heard at the same time. 

The following brief, being the same that Woodbridge submitted when 
hb appeared in the cause as amicus euria, to resist the motion on which 
t^e order of June 29, 1836, was granted, was used and submitted ot 
the airguments of these motions, by 

Woodhndge, solibitdr for defendant. 

Woodbridge, as tmuks curia, nioves to dissolve injunction, discharge 
He eieai, and dismis? the bill for irregalarity and want of jurisdiction^ 



1 
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and resists Ine motion of complainant for the same reasons ; and hd 
insists that no bill and no parties are regularly here, and therefore it k 
not competent to make an allowance. 

FirH, It is not competent for a Jeime covert to file a bill in her mm 
name. If the bill be against her husband, she must sue by her pro 
chain ami. This is a rule so perfectly established and so familiarly 
known, that no authority can be necessary to support it. If an appli- 
cation for a divorce can be sustained in the name of a married woman, 
(without a pro chein ami,) it is because of an express provision of the 
flatuie in that regard. This is not an application for divorce. See 
Wood V. Wood, 2 Paige, 467 ; Mitftn-d, 153 ; Gooper, 28, 163 ; Clancy 
on the Rights (f Women^ 358, 6 ; Kent's Conu 137. 

Second. It is irregular to cause any action upon a bill, even to issue 
injunction, unless simultaneously there be a siibpoBna to answer; and 
can such an order pass without an appearance ? See Parker v. Wil- 
liams, 4 Paige, 489 ; Attorney General v. Nichol, 16 Ves. 338 ; Eden 
35 ; Ftilo«>s V. Felhws, 4 J. C, R , 26 ; Eden, 38, 132. 

Third. This court has no jurisdiction of the subject matter of the 
bill. The essential scope of the bill is to obtain Bk supplicavit und alimo- 
ny. / Now, as to a stipplicavit, a court of chancery cannot exercise ju- 
risdiction of it ; at least, unless that matter arise incidentally in the 
courae of the exercise of another and principal object of the suit.— - 
Codd V. (Jodd, 2 J. a K., 141. 

For the rest, the judicial officers of the law in the territory aro 
abundantly competent, in the ordinary administration of the law, to 
furnish all the relief and protection necessary.— 2 Har. C/l., 168 ; Codd 
V. Codd, 2 J. C jR., 141 ; Head v. JB^ad, 3 Atk., 550. 

Of alimony this couit can have no jurisdiction, exeept so far as ind' 
dent to the power of granting a divorce. — Lewis v. Lewis, 3 J. C. /?., 
619 ; Mix V. Mix, 1 /. C R., 108 ; 1 Fond., 96 ; Head v. Head, 3 Atk., 
647 ; 2 Chit. Prac., 434-5, 462-3 ; 1 Mad., 306-7 note. 

Or, unless it be applied for upon the footing of an agreement of sep- 
aration, and allowance of separate maintenance duly entered into ; and 
even then it would be exceedingly doubtful, unless some third person 
hcd acquired an interest, or the agreement had been entered into with 
some third person. — Bullick v. Menzies, 4 Ves. Jr., 799 ; or where it is 
claimed to accrue from a trust fund which chancery only can touchj 
and, as a general rule, chancery has no jurisdiction in matrimonii^ 
cases. — Legard v. Johnson, 3 Ves. Jr., 351. 

Chancery has never established a separation, except in pursuance 
of a previous agreement, and with great reluctance even then. — I 
Mod., 305-7. Nor, of coarse, does it grant alimony, as a principal 
object of relief. 

Fourth. But if alimony were regularly claimed, as a measure of re- 
lief, purely incidental to some other principal prayer, still the party pe- 
titioning for it, should apply in due form. How can the court regi»> 
late the amount ? Suppose the defendant were insolvent ? Suppose 
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worth $50,000 per annum, w^uld the rate of allov^ance be the same ? 
If the application were secundem artem, the party would file a petition, 
give notice of it, and file also an '* allegation of faculties." This alle- 
gation of faculties, being answered by respondent under oath, would 
exhibit a true state of his funds and capacity to pay. Nor will coun- 
sel fees be allowed by the court where there is jurisdiction, except ex 
nec€ssitate,-^3 J, C, R , 519? 

JFifth. The bill is not, in contemplation of laWf sworn to at all. A 
wife cannot be allowed her oath against her husband, in any case, as 
a general rule, except where she swears articles of the peace against 
him, or where peraonal violence is committed upon her ; and, there- 
fore, neither injunction, ne exeat, nor supplicavit, are regular. — 2 War. 
Ch,t 161 ; Sedgwick v. Watkins^ 1 Ves. Jr., 49. 

But it is anticipated that the court will consider the motion to dis" 
Molpe the injunction, discharge the ne exeat, and dismiss the bill at the 
same time, and for the reasons on file ; as the consideration of the 
whole matter involved in this motion, almost, is necessarily involved 
in the motion submitted by complainant. Writs of ne exeat, affecting 
the rights of personal liberty, are never granted, except reluctantly. — 
Woodword v. Scatzell, 3 J. C. R., 412. Never, except a specific sum 
appear manifestly due, and in imminent danger of loss unless it be 
allowed, and which courts of law are incompetent to save. — 2 War. 
Ch., 161 ; 1 Ves, Jr., 49, 94 ; 2 AtJc, 210. Here no sum has been de- 
creed, or sworn to. If there rest any liability on the part of the hus- 
band to pay for the support of the wife, it is a liability at law ; let 
him be sued for it. 

The injunction is equally untenable. The bill is irregularly filed. 
It is as if there were no bill ; for, (unless, perhaps, for divorce, and 
this is not,) the wife cannot file her bill without her pro chein ami, and 
the injunction must be dissolved, for there is no subpoena to answer. 
The subject matter and scope of the injunction is without precedent 
and illegal. The complainant meant to pray for and obtain a suppUca- 
vit, not an injunction. But 7^ 25 hy statute, that in England the chancel- 
lor exercises this power ; and, I apprehend, never even there, except in 
a matter incidental to the main object of the suit. Such an injunction 
interferes with the marital rights and duties of the husband in a way 
lot to be tolerated. But if life were in danger, a justice of the peace 
would bind the party to his good behaviour, leaving the wife where the 
iaw leaves her, in the custody and utider the protection of the hus- 
band. 

The bill should be dismissed, because the court has no jurisdiction 
of its subject matter. 

4 

Frazer, for the cornplainant. ' 

The complainant contends that the general rule is, that the party 
must clear his contempt before he can be heard. Vbwles v. Youngs, 
ft Vts., 173; HetciU v. McCartney 13 Ves., 560 ; 15 Ves,, 174. 
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On a question whether the defendant could, before his contempt were 
cleared, though he offered to pay all the plantiff^s demand* ordered, 
that he should bring before the master, principal, interest and cost, an4 
then be at liberty to move to discharge sequestration. — Lord Wenman 
V. Osbaldiston, 2 BrovmP, O., 142. 

Though an injunction be irregularly obtained, it must be obeyed, 
or the party is in contempt. — Woodioard v. King, 2 Ch. Cd,, 203, 127; 
Partington v. Booth, 3 Mer,, 148. 

Alimony has been decreed to a wife without a divorce, where she 
was compelled to leave the husband from ill usage, although she had 
not been beat or turned away. — 1 Equity Digest by Barhour 6f liar 
rington, 266 ; Wmme v. Ekume, 1 McCord's Ch., 205 ; Thamberry v 
Thomberry, 2 J, J. Marshall, 324; Denton v. Denton 1 J, C. R., 364 
Hemtt V. Hewitt, Bland*sCh, iS., 101 ; Jelineau v. Jelineau, 2 Desaus,, 45 
and if there be no precedent the court will make one.-— 2 Desaus,, 50 ; 
DevaU V. Devall, 4 Desaut., 79 ; 4 Desaus,, 94 ; Taylor v. Taylor, 4 
Diisaus., 167 ; 4 Desaus,, 183. 

Court of cHancery has jurisdiction in all cases of alimony, and de- 
fendant will be committed until he comply with the decree. — Purcell 
v. Purcell, 4 Hen. <Sf Munf., 607, 515, 517, 520 ; 1 Hayne, 347. 

Courts of chancery in this country, have authority to decree ali- 
mony independent of any legislative enactment ; temporary alimony 
and mojey to carry on the suit, is a matter of course. — Fishli v« 
Fishli, 2 Litt., 337 ; Butler v. ButJer, 4 Litt,, 202 ; Wright v. Wright, 
1 Edio., 62 ; Smith v. Smith, 1 Edw., 255 ; Stanford v. Stanfi/rd, 1 
Edw., 317. 

An injunction was appropriate to prevent intercourse or molesta- 
tion on the part of the husband. — Water v. Yorke, 19 Ves., 454. 

It is competent for ^Jeme covert to institute suit without frro chein 
ami ; and the affidavit of the wife may be received against the hus- 
band, and will authorize the granting of an injunction and ne exeat.^-^ 
Kirby v. Kirby, 1 Paige, 261 ; Pyle v. Cravens, 4 LiU. 18. 

Woodbridge in reply* 

It is now objected that the defendant is excluded from this motion 
because counsel say, '* he is in contempt for not obeying the order now 
sought to be set aside." 

It is admitted that when a contempt is ^' fixed '' upon one, he can- 
not, in general, move until the contempt "is purged." 

But even this rule applies rather to appeals to the " discretion "-— 
that is, to the Javor of the court, and does not and cannot preclude the 
enforcement of mere right. — Johnson v. Pinney, 1 Paige 646 ; 7 Paine, 
68 ; 9 Wheat 868. The nullity of an order &c. may be always shown. 

But in this case there is no contempt fixed. At the first practicable 
moment, the motion is made to set aside the order for irregularity, 
&c., and before any movement of complainant. 

But to this moment, nothing under that order, is done by complain- 
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ant to bring us in contempt. An order or a decree, (and tbey both 
stand upon the game footing) to pay money, is to be enforced by ** ex- 
ecution/' and intbat way only. — 1 Har. CL, 442 — 445 ; 2 Har, Ch* 
141,142; New Pra,, 194—5; " orders on decrees," J^Tiu J C/i., 429; 
New Pra,, 70-- 1, And especially wbere tbe order is to pay money, 
tbe course is by execution. — 2 Mad., new ed,, 402--4 ; 8 Vcs^ 381 ; 2 
Mad, old ed., 305. 

And until complainant move, by execution upon tbe order against 
us, it cannot be enforced. In New York tbere is an express statutory 
provision for the enforcement of orders, &c. by serving c(7^zef, but we 
nave no such statutory provision. 

Another matter is worthy of note ; that is, that Winder's affidavit 
was not filed until this term. And if our situation in this regard brings 
us within the rule alluded to, then any suggestion of contempt, without 
affidavit, will, at any time, be found to be a sufficient apology for sup- 
pressing all claim of legal and constitutional right. But if the party 
were technically in contempt, still it is competent to set aside the 
order which is rendered against him for irregularity even ; much more 
for nullity. — 3 Bar, 4* Harr,f Eq, Dig,, 257 ; Green v. Crretn, 2 Sim,. 
39 i ; 2 Con, Ch., 540 ; 4 Con. Ch., 528 ; Jenkins v. Wild, 2 Paige, 394. 
And this doctrine is practically supported by the numerous New 
York cases. For in all of them, perhaps — in most of them certainly, 
laborious investigations are gone into to show tbe regularity of the pro- 
ceedings, or the contrary ; and all clearly supporting the proposition 
that where the irregularity is so glaring as to amount to nullity, this 
fact may be shown. — Higbie v. Edgarton, 3 Paige, 253 ; Stindjbrd v. 
Brown, 4 Paige, 360; Sullivan v. Judah, 4 Paige, 444; Osgood y, John- 
son, 3 Paige, 195 ; People v. Spalding, 2 PaJge, 329. And these, ap- 
Sarently, contain the most unfavorable aspect, as against us, which the 
octrine will bear. And the mere failure to comply with an interlocu- 
tory order, does not of itself p\ace the party in contempt, nor preclude 
him from showing its irregularity. — Hill v. Bissell, Mose,, 259 ; 1 HotD, 
Prac, 369. 

The Chancellor. — These are cross motions, and must necessarily 
both be considered at the same time. 

When a defendant is in contempt, be cannot move to set aside pro 
ceedrngs ; but when there is merely a failure on his part to comply 
with the requisitions of an interlocutory order, he may move to dis 
charge the order for irregularity. — Hill v. Bissell, Mose,, 259. 

Here no contempt is fixed, and the defendant moves to set aside the 
order at the earliest opportunity. Orders of this kind are usually en- 
forced by execution, and a mere failure to comply with the requisitions 
of such an order, is not such a contempt as will preclude the party 
from moving to discharge the order and set aside the proceedings for 
irre<T:ularity. 

The proceedings in this case seem to have been irregular through 
out. The bill was filed by ^femt covert without pro chein ami, and 
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was, therefore, imprope|!y before the court. — Wood v. Wood, 2 Paige^ 
454 ; same case on appeal, 8 Wtnd., 357 ; Mitford, 153 ; Cooper, 163. 

The injunction and ne exeat were issued May 31, 1836, returnable 
on the first Monday of June following, and were served June 6, 1836. 
1'he subpoena was not issued until the second day of July, 183(J. Tht9 
was clearly irregular. — Parker y. WiUianU, 4 Paige^ 439 ; AUarmp 
General v. Nichd, 16 Fe*., 338. 

The next question that arises, is, as to the jurisdiction of the court. 

The bill in this case is filed, not for a divorce, but for alimony 
merely. ^ 

It appears from the authorities cited by the counsel for the com- 
plainant, that the courts of South Carolina have entertained bills pf 
this kind ; but they have usually been to cany into effect some mar- 
riage contract, or where a trust property was involved. I can find no 
other case where the jurisdiction has been 9U8tained when the quioft- 
tion has been raised. In the case of Heioitt v. Hewitt^ 1 Biand, 101, 
the jurisdiction was nut questioned, the facts were admittei), and ibe 
whole matter was submitted to the court* The cases referred to in 
the note to that case, are too indefinite to entitle them to aoy weight 
as authority. 

The whole current of authorities goes to show that courts of chan- 
cery have never entertained jurisdiction in cases of this kind, except in 
aid of some other court, or to carry into effect a marriage contract, or 
in the execution of a trust. — Peame v. Lisle, Ambler, 75 ; Perry v. 
Perry, 2 Paige, 501. 

In England, when the court of chancery succeeded to the jurisdic- 
tion of the spiritual covris during the usurpation, it entertained suits of 
this kind, but not since the restoration. — See Head v. Head, 3 ACk., 
551 ; Watkyns v. Watkyns, 2 Atk,, 98 ; Fonh. Eq., 98j, note n. 

In the case of Codd v. Codd, 2 J, C, R,, 141, the bill prayed for a 
writ of supplicavit to protect the person of the petitioner, and her pr(» 
perty and children from insult and injury, pending the suit, and Chan- 
cellor Kent refused the writ, saying, "Why should not the party apply 
to a justice of the peace to bind the other to good behavior f " 

The cases cited in Desaussure^s Equity Reports of South Garolisia, 
seem to be a departure from principle, and cannot, therefore, be re- 
garded as authority in this case. If it is intended that courts of chan- 
cery should take jurisdiction of this class of cases, that jurisdiction 
must be given by law. I am satisfied that, exclusive of any statutory 
provision upon the subject, this court has no jurisdiction to entertain 
proceedings of this kind. 

The orders must be discharged and the bill dismissed. 
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JUDGMENT. 

It is no objection to an application to set off two judgments against 
•ach other that they are in different courts-, provided the parties are 
vespectively, beneficially as well as legally interested in such judg- 
oaent. — Bristow v. Needham, 8 Scott*s New Reports, p, 366. (1845.) 

It is the duty of a plaintiff to see that his judgment is righty entered, 
for if the officer, in entering it, omits the initial letter in the defendant's 
xiania, which distinguishes him from others of the same name, whereby 
a purchaser of the defendant's real estate was deceived, although the 
judgment would be binding as between the original parties to it, there 
could be no recovery from the purchaser as a terre-tenant. — Wood v, 
B4^nold$, 7 WatU 6f Sergeant's R.,p. 406. (1845 ) 

A court may, at the same terra at which it renders a judgment, set 
\t aside, ancl retrace its steps, and a writ of error will not lie to review 
itstctien ii recalling its judgment.-— JoA^t^o;! v. Latiimore, 7 Alabama 
R.,p.900 (1845.) 

> 

JUDGMENT CREDITOR. 

Courts of chancery have held, in every adjudged case, that the 
judgment creditor must show a strict and rigid compliance with the 
rules and forms of law, before they will administer the harsh remedy 
of depriving the debtor absolutely of all the control over every part 
and portion of his prop.^rty. — Thayer y. Swift^ 1 Hatrvngion^s Ch, R,. 
p. 430. (1845.) 

JUDGMENT— APPEAL FROM. 

To entitle a third person to appejU from a judgment between others. 
he most show that he is aggrieved by it. — Field v. EltveU, 9 Robinson" 
La. R^p, 1. (1845.) 

(Bollard, J., cited 7 Mart. N. 5., 57&) 

JUDGMENT— USVJRY. 

Complainants confessed a judgment at law to the defendant, and at 
terwards, at different times, gave him their notas, rs compensation 
over and above the legal interest, for indulgences on the execution 
On these notes the complainants made sundry payments.^ Held, thai 
the notes were usurious, and the complainants were entitled to h^vp 
the payments made on them credited on the judgment?, j^n4 the notP* 
delivered up and cancelled. .Held, further, that the court of Kri'^v 
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bad jurisdiction of the matter. — Caughman v. DrafU^ 1 Rickardson^s 
Eq. R., p. 414. (1846.) 

"Before Duncan, Ch., at Lexington, June, 1S43> 

The decree of his honor the Chancellor is as follows : 

On the 18th March, 1840, Henry J. Caughman, with the complain- 
ants as sureties, gave their joint and several note to the defendant, 
Henry J. Drafts, f6r two thousand six hundred dollars, payable on the 
first of November following. On the 31st December, 1840, they con- 
fessed judgment on the said note. 

On the same day, H. J. Caughman gave his note to the defendant, 
for one hundred and fifty-five dollars sixteen cents, being a compensa- 
tion, over and above the legal interest, for a stay of execution for one 
year, or until 1st January, 1842. 

On the 7th February, li842, the complainants also signed the last 
mentioned note, and they, with H. J. Caughman, gave to the defend- 
ant another note for one hundred and sixty-three dollars, being a com- 
pensation, over and above legal interest, for indulgence on the execu- 
tion for another year. 

On the 2d of January, 1843, Martin Caughman, one of the complain- 
ants, paid the defendant two hundred and twenty-five dollars, gave a 
new note signed by himself and the other complainant, for one hun- 
dred and thirty -six dollars, and took up the former two notes, already 
described. 

On the 10th February, 1843, the complainants gave the defendant 
another note for two hundred and fourteen dollars and twenty-eight 
cents, in consideration of another year*s indulgence, which was over 
and above the legal interest on the judgment so delayed. On this last 
note, several payments have been made, and the defendant is using 
coercive measures to recover the balance. 

' The allegations of the bill are, that the payments made by the com- 
plainants on the judgment of December, 1840, added to the usurious 
payments, have fully satisfied that judgment, and the prayer of the bill 
is, among other things, that the j udgment may be satisfied, and the 
two notes be delivered up to be cancelled. 

It may be as well first to dispose of the amended bill. The an- 
swer of John Black, as well as the evidence, prove, beyond reasona- 
ble doubt, that the complainants must have acted under some miscon- 
ception in this matter The allegations are entirely unsustained — and 
the bill, as to John Black and John Fox, must be dismissed* 

Nor dues the evidence sustain the allegation, that the consideration 
of the judgment was infected with usury. The complainants have 
made a witness of the defendant Drafts, by the character of the bill, 
and the answer repels the charge. Besides, the case of Fowler v. 
Henry, 2 Bail,, 54, is conclueiive, that unless the confession of judg- 
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ment was part of the original agreement, (which is not suggested^) the 
party is estopped from charging usury. 

But all the subsequent transactions seem to the court plainly ob- 
noxious to this objection. It was said there was no lo«r. of money, as 
the judgment was already confessed. But as is said by Mr. Ord, 
p. 29, ** the forbearance is nothing more than lending the money for a 
further time." The court looks at the transaction '' as equivalent to a 
loan." — See Manners v. Fosian, 3 Boi. 8f P., 343 ; Wade v. Wihan, 
1 EasL, 195. 

Then it was argued that the payments by the complainants were 
voluntary. But to this the answer is given by Sir Joseph Jekyll, in 
Bosanquet v. Dashwood, Cases Temp. Talb,, 37. It was there insisted 
that the party '^ had acknowledged the accounts, and voluntarily 
paid/' But the master of the rolls decreed that the defendants should 
account, and that if more than what was due. with legal interest, had 
been received, it should be refunde«l. Lord W. Talbot, affirming the 
decree, said " this court would never see, a creditor running away 
with an exorbitant interest beyond what the law allows, although the 
money has been paid. The court would relieve against what was un- 
just and oppressive, though the party may have submitted for a time 
to the terms imposed upon him. The payment of the money will not 
alter the case in a court of equity, for it ought not to have been paid. 
The debtor was oppressed, and his necessities obliged him to submit 
to these terms. Nor can it be said in any case of oppression, that the 
party oppressed was particeps criminis^ since it was this very hardship 
which he labored under, and which was imposed npon him by another, 
that constituted the crime.'' '* Must he keep,'' concludes the chan- 
cellor, '* what he has no right to, merely because he has got it in his 
hands." — See Palmer v. Lordj 6 J". C fi., 103 ; Dey v. Dunham^ 2 J. 

Cm St'f 182. 

The court is of opinion that the complainants are entitled to have an 
account of what has been paid on the notes, and to have the same ap- 
plied, as far as may be necessary, towards satisfaction of the judgment 
of December, 1840. 

It is ordered and decreed, that the commissioner, take an account of 
the amount due on the judgment in favor of the defendant, crediting 
the complainants with all payments made thereon, as well as with the 
payments on accdunt of the notes described in the pleadings, and that 
he report the result. It is further ordered that the notes of the 2d 
January, and 10th February, 1843, be delivered up to be cancelled. 

Finally, it is ordered, that as to John Black and Tohn Fox, executor of 
W. S. Miller, the bill be dismissed at the cost of the complainants, and 
that they also pay the costs of their own amended bill — and all other 
costs to be paid by the defendant, Henry J. Drafts. 

The defendant appealed on the following grounds, viz : 

1. Because money paid by a debtdr for forbearance, on an existing 
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honajide debt, cannot be recovered back, even if such payment exceed 
the rate of seven per cent, per annum. 

2. Because the judgment mentioned in the pleadings, is free from 
the infection of usury, and ought not to be invalidated or credited with 
the amount of any payments made by the complainants, in order to 
procure indulgence thereon, which were not intended when made to 
be applied thereto. 

3. Because the several payments made by complainants to the de- 
fendant Drafts, pn the notes described in the pleadings, were not made 
on said judgment, nor were they intended, either by the complainants 
or Drafts, when made, to be applied thereto, and the complainants 
haVe no right now to have the amount of such payments applied to 
the credit of said judgment. 

4. Because the application of the amount paid on said notes to said 
judgment, would be equivalent to a recovery thereof in a separate suit, 
to which it is submiited the complainants have no right, in this or any 
other court. 

5. Because, if the complainants are entitled to relief, they have a 
plain and adequate remedy at law. 

Cma, /^er Johnson, Ch. This court concurs in the decree of the 
circuit court. There are, however, two questions mainly relied on 
here, which deserves further notice. They are, 1. Whether the com- 
plainants are entitled to set ofif the usurious interest against the judg- 
ment at law ; and if so, 2. whether this court has jurisdiction of the 
matter. 

In Clark t. Htmter, 2 Speers,, 86, (and it would be unprofitable to 
trace further back for authority,) it was solemnly rulnd that, in an ac- 
tion at law on a promissory note, the defendant might set off against 
the principal debt, usurious interest paid on it. In that case it was 
said, arguendo, that the borrower having voluntarily paid the usury, 
he could not, since the Act of 1831, maintain an action to recover it 
back ; and it is insisted that this is in effect a bill to recover back mo- 
ney so paid. But I am not altogether prepared to assent to such a 
construction of the Act, nor can I perceive how it can be reconciled to 
the right of the party to set it off in an action at law to recover back the 
principal sum. If it may be set off, it would seem to follow that an 
action at law would lie to recover it back. If the right exists, there 
must be an adequate remedy. It cannot be set c^ here, because the 
judgment at law was obtained before the usury was paid,— -apart from 
that consideration, the object of this bill is to obtam precisely what 
was allowed in the case referred to— not to recover back money paid, 
but to set off, against the judgment at law, money, paid to the defend- 
ant, which he ought to have applied towards its satisfaction. 

No notice is taken of the objeclionto the jurisdiction of the court in 
the circuit decree, and I suppose it was not insisted on there, and al- 
though it -is raised in the answer, I question much the propriety of 
considering it here, as the jurisdiction of this court is strictly appel- 
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late ; nor do I think that the chancellor, on circuit is bound to look 
critically into the pleadings to ferret out something that the counsel 
did not think worthy of being brought to notice. There is, however, 
no difficulty about the matter. The argument in support of the objec- 
tion is, that if the complainants have a right to set off the money paid 
on account of excessive usury, they may recover it in an action at law, 
and having a remedy there they cannot come into this court. The de- 
fendant has a judgment against the complainants, which, but for the 
interposition of this court, he might enforce at any moment, and thus 
compel them to pay again a debt which they have already paid ; and 
if they are driven to law to recover it back, they may be despoiled be- 
fore the relief comes. It has occurred to me that the complainants 
might have substantially obtained the relief they now seek, in the law 
court, on a rule to show cause why satisfaction should not be entered 
on the judgment ; but that is an equitable proceeding, and although 
exercised there, is, I suppose, not incompatible with its exercise here. 
The bill, however, prays that the unpaid • usurious notes may be de- 
livered up and cancelled, and that is itself a distinct ground of equity 
jurisdiction never exercised by the law courts. 

The appeal is therefore dismissed, and the decteie of the Circuit 
Court affirmed. 



JOINT CONTRACT. 

Where an action is brought against two, or more, upon a joint con- 
tract, and service is not made upon all, those upon whom the service 
is made may plead in abatement tha^ the others named in the writ 
were jointly liable, and within the jurisdiction of the court, so that 
process might have been served upon them. — Merrill v. Coggill 4* «-» ' 
al,f in Error, 12 NetvHampikire R., p. 97. (1845.) 

JUROR— SICKNESS OF. 

When a juror in a criminal case becomes so sick that it is impossi- 
ble to proceed with the trial of the case, the court may, in its discre- 
tion, discharge such juror, and swear another in his stead, or discharge 
the whole jury, and continue the cause till the next term. — The State 
V. Curtis, 5 Humphrey's R., p, 601. (1845.) 

(Green, J., cited Chitty*s Crim. Law, vol. 1, page 545, Mahala v. 
The State, 10 Yerg., 537 ; 4 Taunton, 309. 

JURORS. 

It is only the final opinion of the jurors, that is to be ex^jressed by 
their verdict ; and the only proper mode of giv«xg their definitive as- 
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tent to a verdict, is in open court, in answer to the usual inquiry made 
by the clerk. — Meade v. Smith, 16 Connecticut R.,p. 346. (1845.) 

JURY— ALTERATION OF VERDICT. 

If the jury have, througli a misconception of the meaning of legal 
terras, returned a verdict the reverse of what they intended, and such 
verdict has heen affirmed, the papers may be again delivered to the 
jury by direction of the presiding Judge, before they have separated 
or left their seats, and the Judge may explain to them the meaning of 
those terms, and they may correct their verdict, although the writ in 
the next action may have been read to them. — Ward v. Bailey, 23 
Maine R., p. 316. (1845.) 

Writ of entry. The cau^e was submitted to the jury, and they 
came into court and returned a verdict, that the defendant did not dis- 
seize the demandant, &c., and it was affirmed. 

Another action for trial between other parties was called, and the 
writ was read to the same jury, when the counsel for the demandant 
in the first case, suggested to the Court, that he apprehended that the 
jury had, by some mistake, returned a different verdict from what they 
intended. Shepley, J,, presiding at the trial, informed the jury of the 
legal effect of their finding ; and the foreman of the jury, by leave of 
the Judge, stated that they found the location of a monument in con- 
troversy as contended for by the demandant. The Judge then di- 
rected the papers in the case to be delivered back to the jury, the 
counsel for the tenant objecting thereto. The jury consulted together 
and returned a verdict, that the tenantdid disseize the demandant, and 
this verdict was thereupon affirmed in the place of the other. The 
jury did not separate, or leave their seats, from the time of their re- 
turning the first verdict until after they had returned the last. The 
tenant filed exceptions. 

Kelley^ for the tenant, contended that after the verdict was once de- 
livered into court by the jury, and affirmed and recorded, that it could 
not be altered. The only way of correcting the error, if any there be, 
is by sending the case to a new trial. — Little v. Larrabee, 2 Greenl,^ 
37; 6 J", /e., 68; 7 J. iJ., 32. , 

Crosby f for the demandant, said that there was a very wide distinc- 
tion between the cases cited and this. Here the jury had not separa- 
ted, and they were permitted merely to make their verdict express 
the decision already made by them, which, by mistake, it did not do, 
as it then stood. 

The opinion of the Court was drawn up by 

Whitman, C.J. — The case of Little w. Larrabee, cited and relied 
upon by the counsel for the defendant, is distinguished from the case 



158 hEQACtf IfiTC. 

Et bar. In timt case the jury had veparated, and were flatle to be 
influenced by conversations with the parties or others. It would 
manifestly be unsafe, after such an opportunity for foul practices, to 
allow a Jury to alter a verdict, which had been delivered and received 
in Court. In this case no such opportunity had been afforded. The 
jury Imd not left the stand. No undue influence could have been ex* 
erted over them. It is true, their verdict had been received, and en- 
tered on the docket. But it appeared, on questioning the foreman, 
that they had misconceived the meaning of the terms used in their 
verdict. They were, thereupon, permitted to correct the mistake ; 
and the minutes of the clerk were altered accordingly, tt would be 
a reproach to the law, if a mistake thus occurring^ atid thus corrected^ 
should be deemed sufficient to send the cause back to a new trial. 
There are no authorities to warrant it. The cases cited from the 6th 
and 7th of Johnson's Reports do not apply. 

That before the correction another cause bad been began upon, be- 
fore the same jury, when the mistake was discovered, could not rea-^ 
tonably form the slightest ground of objection to the correction. 

EsBcqitidta overruled undjud^gment tm the verdict. 

JURY--VER0IGT. 

A court may, in the exercise of a sound discretion, in a criminal 
case, direct the jury to seal up their verdict ; and separate, and brin^ 
it in, in open court, should they agree when the court is not in ses* 
sion. — ^The Slate of Ohio v. Sngle, H al., 13 0/do S., p. 490» 
(1845.) 

LEaACY. 

The testator bequeathed several legacies, and among others, to S. W» 
^14,000, " and to the latter gentleman's family ^£6,000." S. W. had six 
children, all living at the date of the testamentary instrament, and at 
the death of the testator, and no other issue : — Held, that such eix 
children were, as joint tenants, exclusively entitled to the legacy of 
1^6,000.— Wood V. Wood, 3 Hare's Gh, R, p. 65. (1845.) 

{Tinney^ Humphrey and Bailey cited Barnes v. Patch, 8 Ves. 604. 

Walker, Contra, cited McLeroth v. Bacon, 5 Fes., 159 ; Ontays v. Colman^ 
9 Fes,, 319; Doe. dtm, Thwai^ir, Over, 1 Taunt.,23S', Doe, dem. Chattawayv. 
Smith, 5 M.lf Sel., 1^5; fFnghtv. Atkyns, 19 Fes.^ 299 ; Woods v. Woods, I 
Myl, if Cr., 401 ; Rohinson v. Wadddow, 8 £>tm., 134 ; X)oe, dem. Hayttr V. 
JomviUe, 3 East, 172.) 

Bequest of residuary estate^ to accumulate for ten yearsi and then to 
be distributed in seven equal shares tii seven persons named in the will, 
and appointment of the same seven persons residuary legatees, creates 
1 tenancy in common ; and the share of one dying in the testator's 
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KPetime belongs to the next of kin of the testator. — Norman t. Fra* 
, 3 Hare*s Ch. R., p. 84. (1845.) 



(Wetherell^ Stone and ParJcer Ht^d Barber v. Barber, B MyL if Cr, 696; 
Mathetoa v. Bouman, 3 Anstr. 727 ; PUt v. Benson, I Bro. C* C. 589 ) 
Ettricke v. Ettrickt, Ambl, 656.) 

LEGISLATIVE ACT^—HOW TO BE CONSTRUED. 

Where one part of an act is equivocal « other portions of the act 
may bo resorted to as a guide. The occasion and reason of the enact* 
ment, which is the seme thing as the old law» and the mischief; the lettet 
of the act, whether words be used in their proper or in a technical sense ; 
the context, the spirit of the act, whether statutes be in their nature 
remedial or penal, the (subject matter and the provisions of the act| 
and the intent of the legislature in passing it, are to be considered ; 
which intent is not to be collected from any particular expression, but 
from a general view of the whole of the act. — Attorney General v. 
Bank of Michigan, 1 Harrington^s €h.R. p, 316. (1845.) 

(The Chancellob cited 3 Bingham^ 196 ; Dwarris on Slatutee, 47, 48.) 

LIBEL. • 

The transmission of a sealed letter by mail, cbntaining libellous 
matter, is indictable. 

The indictment must charge, that it was sent with the intention of 
provoking a breach of the petLce.-^Soii^es v. the 8tate^ 5 Humphrey'i 
R.p.lU, (1845.) 

Rose prosecuted Hjpdges by indictment, in the Circuit Court of 
Claiborne county, for a libel, which charged Rose with lying ana 
perjury. ^ 

The indictment charged, that Hodges " did write and publish a 
false and malicious libel, in the form of a letter, directed to the said 
George W . Rose, containing divers false and scandalous matters of 
him, the said Rose, which said libel is of the tenor, and to the effect 
following, to wit/' &c. &c. The indictment sets out the libel without 
more, and concludes in the usual form. 

The defendant pleaded not guilty, and the issue thereupon was 
tried by Judge Robert M. Anderson^ and a jury at the November term, 
1842 

It appeared that the prosecutor took a letter out of the post office at 
Tazewell In the county of Claiborne, addressed to him, post-marked 
* MtUonville, N. Carolina,* which he exhibited to several persons, who 
read it. It was in the handrwriting of the defendant. The letter 
contained the charges against the prosecutor set forth in the indict-* 
ment, and was sealed up when he look it out of the post-office. 

Judge Anderson charged ihe jury, that if the defendant sent by 
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mail a libellous letter, sealed up, directed to the prosecutor, and the 
prosecutor received if, this amounted to a publication at the place 
where he received it ; and that if defendant wrote a libellous letter 
in North Carolina, and it was published by the reception of it in 
Tennessee, this would sustain the indictment. It was not necessary it 
should have been written in Claiborne county. The jury found the de- 
fendant guilty. The defendant moved the court for a new trials 
which being overruled, and the defendant fined $25, he appealed. 

Rodgers, for the plaintiff in error. 

There was no publication of this libel shown in the proof. The 
transmission of a letter sealed up, by mail, which contains a charge of 
a crime or other libellous matter, to the -person charged therewith, is 
not indictable on the ground of injury done by publication ; for there 
is no publication by the act of sending. It is indictable on the ground 
of its tendency to produce a breach of the peace. The indictment 
must charge, in such a case, that the transmission was with a view to 
provoke a breach of the peace. This has not been done, and the evi- 
dence does not sustain the indictment. — See 2 Chi/ty, C. L., 888, 889, 
875; Roscoe, 606; 2 Ytrger, 581^ 1 Russell 2X2^ 213. 

The Attorney General^ on behalf of the State, submitted the case to 
the court. 

ToRLEY, J., delivered the opinion of the court. 

This is an indictment against Hodges for a libel, for which he was 
tried and convicted. The proof establishes the fact, that the libel 
complained of was written by the defendant apd sent to the prosecu- 
tor, Rose, through the post ofHce. It does not appear that there was 
any publication of this libel to a third person; and the indictment 
contains no allegations that the intention of the defendant, in sending 
the letter, was to provoke the prosecutor to a breach of the peace. The 
Judge charged the jury that "if the defendant sent, by mail, a libel- 
lous letter, sealed up, directed to the prosecutor, and the prosecutor 
received it from the post office where he resided, that this amounted 
to a publication in law." This charge is erroneous. The reception 
of a libellous letter, which has not been read or heard by some third 
person, is no publication of a libel ; though the offence of sending a 
libellous letter is indictable, provided that the bill of indictment al- 
lege that the intention of sending was to provoke a breach of the 
peace. In HawkinSy vol. i., ch. 28, sec. 11, it is laid down, that though 
there be no publication, yet the sending a letter to the party himself, 
filled with abusive language, is indictable, because it tends to a breach 
of the peace, in order to revenge the insult received. In 2 Slarkie's 
Rep , 243, it is held, that "if there be no publication to a third person, 
the indictment must allege an intention to provoke a breach of the 
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peace.'*— 3 Chitty*s Critninai Law, 871. The proof, then, in this case^ 
did not support the bill of indictment. The charge of the Judge upon 
the law, as to the publication, was erroneous, and a new trial should 
have been awarded. 

Lei tke judgment be reversed. 

LIMITATIONS—STATUTE QF. 

A credit endorsed on a note by the holder, after it is barred by the 
statute of limitations, is not eTideuce of an -acknoivledgment to take 
the case out of the statute.! — Qmcklin v. Peareon^ 1 BAchardsorCs R.,p* 
391. (1845.) 

(Frost, J., cited Roseboom v. Billington, 17 J. JR., 182 ; Ex'rs of Taylor 
f. McDonald, 2 MUL, 178; Turnery. Crisp, 2 Stra,, 827; Rose v. Bryant, 
Z Campb., 323 ; Glyn v. Bank of England, 2 Fes., 43.) 

When a note is made payable in several annual • payments, the 
cause of action for the first payment accrues so soon as it becomes 
payable, and the statute of limitations begins to run against it from that 
iime, and not from the time when the latest sum should be paid. — 
Burnkam v. Brown, 23 Maine R.,p. 400. (1845.) 

(Tennet, J., cited TucJctry, Randall, 2 Mass.,^ 283; Chitty on Bills, 6GSZ; 
Cooky v. Rose, 3 Mass,, 226 ; Hastings Vr WisufeU, 8 Mass., 455.) 

Part payment of a debt, either of principal or interest, within the 
period of limitations, forms a new point, from which the statute will 
begin to run. 

Part payment by one, before the bar attaches, will bind the other 
joint debtors : payment by one, is payment for all. 

To a plea of the statute of limitation, the plaintiff may well reply a 
payment— it is no departure. A departure in pleading is, where a 
party quits, or departs from the case or defence which he first made, 
and can never be in a matter which fortifies the declaration or plea. 

Where a new promise is relied on, in answer to the plea of the stat* 
ute, the declaration is found on the original cause of action, and the 
new promise replied, or given in evidence, aa a denial of the truth of 
the plea. 

A part payment stands on the same footing as a new promise to 
take the case out of the statute, and may be replied or given in evi* 
dence. — Trustees Reai Estate Bank v. Hartfidd, 5 Arkansas R.,.p. 551, 
(1845.) 

This was an action of debt, determined in the Hempstead circuit 
court, in May, 1844, before the Hon. John Field, one of the circuit 
judges. Saml. C. Roane, and others, trustees of the Real Estate Bank, 
aued Hartfield, Brown & Moss, on a note to the bank, dated Decem- 
ber 21st, 1839, for $1,566 67, due twelve months after date, and as 
signed to the plaintiffs on the 2d of April, 1842. Plea, acUc non^ infra 
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tres annos; to which the plaintiflb replied, that on the 12th of Aprii» 
1841, and less than three years before suit commenced, the defend- 
ants paid to the plaintiffs, on the note, $450 41, and all interest then 
due. 

Demurrer to replication sustained, and judgment for defendants, ou 
error. 

Pike 4* Baldwin, for plaintiffs. 

The 15th section of. chapter on limitations leaves the common 
law in full force, as to the effect of a payment, .to take the case out of 
the statute of limitations. — Revised StcUuies^ 529. 

The law is perfectly well settled, that a payment made within the 
time prescribed by the statute, is equivalent to an acknowledgment, 
which takes the case out of the statute. — Hunt y. Bridgham, 2 Pick,^ 
583 ; Gibson v. Peebles, 2 McCord, 418 ; Austin v. Bosttmck, 9 Conn., 
496 ; Denny v. Eddy, 22 Pick., 533. 

And it seems equally well settled, that a payment by one of several 
joint and several contractors, especially if made before the statute 
attaches, will take the case out of the statute as to all — Hunt v. Bridge 
ham, 2 Pick., 583 ; WhUcomb v. Whiting, 2 D&ug., 652 ; Jackson v. 
Fairbank, 2 H. Bla., 340 ; Smith v. Ludlow, 6 J*. R., 267 ; Frye v. 
Barker, 4 Pick., 384 ; Bound v. Lathrop, 4 Conn,, 336 : Austin v. Bost^ 
wick, 9 Conn., 496 ; Ward v. Howell, 5 Har, 8f Johns., 60 ; Pemam v. 
Raynall, 9 Moore, 566 ; Hopkins v. Banks, 7 Cmoen, 653; Skelton v. 
Cocke, 3 Munf., 191 ; White v. Hale, 3 Pick,, 291 ; Hathaway v. HcM' 
hell, 9 Pick,, 42 ; Getche^ v. HeaJd, 1 Greenl, 26 ; Binleigh v. StoU^ 
2 Man, ^ Ry,, 23 ; Patterson v. Choate, 7 Wend., 44 1 ; Colt v. Tracy, 
9 Conn., 1 ; Pike v. Warren, 15 Maine, 390 ; Van Reinsdyk v. JfiCan^, 1 
(7aJZ,635; Greenleaf y, Qumcy, 3 Fairf., 11; (^(/^ v. Shepherd, 11 
PfcA., 400; Benleigh v. iStote, 8 Bam. ^T Cress., 36; Sigoumey v. 
Drwr^f, 14 Pfc^., 387 ; Tfya/< v. Hodson, 8 a«^., 309. 

It will be observed that in this case, as in Sigoumey v. Drury, the 
payment is alleged to have been made before the. three years from the 
time the cause of action accrued had elapsed. 

The only remaining question is, whether there, is any departure in 
the plea. 

There can be no departure where the variance between the former 
and latter pleading is in a point not material. — Lee v. Rogers, 1 Lev.^ 
110 ; Cole V. Hawkins, 10 Mod., 348. The idea that there is any de- 
parture in this case, is 'prepoateTOUB,— Stephen on Plead,^ 417 ; Ch. an 
PI, 685 ; Com. Dig. Pleader, F, 11 ; Prince v. Phillips, 1 Salk., 222 ; 
Serle y. Darford, 1 Ld, Raym., 120 ; B^on v. Chatham, 1 Lev., 143 ; 
Pitrrington v. Lee, 2 Mod., 312 ; Vere v. Smith, 1 Lev,, 5 ; Lowton v. 
Ward, 1 Ld. Raym,, 76. 

A good replication may either conclude the defendant by matter of 
estoppel, may deny the truth of the matter alleged in the plea, may 
confess and avoid it, or may new assign. — Goylord v. Van Loan, 15 
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Weni., 312; 1 Ch. PI, 549, 673, 575; 2 Ch. PL, 692; Took v. Glas- 
cock, 1 Saimd., 250, 326. n. 4; Willis, 9. 

In truth, the distinction, though we Bometimes find it stated in gene* 
ral terms that the one is available only as evidence, while the other ts 
BT 7 LEA, does not appear to be very thoroughly determined. — Gayhrd 
V. Van Loan, 15 Wev^,, 312. Apply the principle of this case to the 
one now -before the court. It must be admitted that the matter of the 
replication was a good answer to the plea in point of law. — Chandler 
▼. Vileti,2 Saund., 117; HydeY. Stme, 7 Wend., 354; Barrett y. Bar- 
reUj 8 Greenl,, 354, is precisely in point. 

By the Court, Sebastia)?, J. — This is an action of assumpsit on 
promissory note, to which the statute of limitations was pleaded. The 
plaintiff in the circuit court replied specially, a payment made by de- 
fendants within the three years preceding the institution of the suit. 
To this there was a demurrer sustained, and whether the fact replied 
is a good answer to the plea, and whether it is well pleaded, are the 
only questions arising in the cause. 

The rule is well settled upon the construction of the statute, 21 Jac,, 
that a promise to pay a debt barred by the statute, or a direct acknow- 
ledgment unaccompanied with a refusal to pay, will take the case with- 
out the operation of the act. There is a difference in the interpreta- 
tion put upon the statute by the earlier decisions, and that which it has 
received at a later period under a better view of its object and policy. 
Formerly it was regai:ded as a mere protection against old and stale 
claims, unjustly put in suit, when the proofs of their satisfaction were 
lost by accident or time, so that a slight and vague acknowledgment 
that the debt subsisted, was considered as evidence of a new promise 
•to pay, and avoided the operation of the statute. This construction, 
which, it has been said, virtually repealed the act,, and certainly fell far 
short of its true spirit and design, has been gradually abandoned, and 
followed by a series of adjudications giving to the statute a more ex- 
tended operation, and adopting a more liberal copception of its true 
character. In this the courts have concurred with the legislature in 
treating it as essentially a statute of peace. Before the passage of our 
statute of limitations, the law was well settled that a verbal promise or 
acknowledgment of a debt, even by one of several joint debtors or 
partners, would be a sufficient answer to the statute, the joint debt or 
duty being proved aliunde. This was the consequence of their joint 
contract, and the unity of interest, and as long as that continued, the pro- 
mise or acknowledgment by one, was the act of all. Our act of limita- 
tions changed the law upon the subject, by requiring the promise to be 
in writing, and confining th^ effect of it to the party making it, without 
prejudice to the other joint contractors. By the 14th and ]5th sections 
of the act, which makes the change in the law, it was intended simply 
to limit the effect of a promise or acknowledgment by one joint 
debtor, and to alter the grade of evidence by which it is to be proven. 
This has settled the law as far as it goes, and removed some of the 
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difficulties which have surrounded the subject. The fact, however. 
by a saving in the 15th section, preserves the effect of a payment unal- 
tered and uaimpaired, leaving it where he found it at the passage of the 
tct. What, therefore, was the effect of a part payment of the debt or 
interest in defeating the operatiol^ of the statute at the time of its 
f aactm^it t * 

To avoid the operation of the statute, th^e must be a promise to 
pay the debt, either express or implied, wkhtn three years prior to the 
commencement of the suit, and a promise may be inferred from an 
unequivocal, clear, and unconditional acknowledgment of the existence 
of the debt at the time of the admission, if unaccompanied with a re* 
Ittsal, or any declaration indicative of an intention to insist on the pro* 
tection of the act. And such promise may, in like manner, be infer* 
red from a part payment of the debt within three years, either of prin- 
cipal or interest, a payment being of itself an unequivocal admission 
of the continued existence of the balance of the debt, and forming a 
new point from which the statute will begin to run. — Bangs v. Hall, 2 
Pick,., 368 ; Hunt v. Bridgman, 2 Pick., 681 ; Sigoumey v. Drury, 14 
Pick, 391, 

So far as the liability of the debtor, upon his own promise, acknow- 
ledgment, or part payment is concerned, the law has been clearly 
settled ; but in extending the principle to the case of joint contractors 
and partners, the question has been involved in some difficulty and 
controversy. This case does not involve, however, the controverted 
point, how far the acts or admissions of one partner can affect the 
others after a dissolution of the partnership ; nor bow far a payment 
by one joint contractor may bind the others, after they are exonerated 
under th^ operation of the statute* The question here is, as to the 
effect of a payment before the statute has barred the debt, and which 
may be regarded as rather the continuation of the old liability than 
the creation of a new one. That a part payment is such an acknow- 
ledgment, at least when made before the bar attaches, as will bind the 
other joint debtors, has never been seriously questioned. This prin- 
ciple was first distinctly recognised in Whitcomh v. Whiting, 2 Doug . 
Uus, 162, and Weoda v. Braddick, 1 Taunt,, 104 ; and although the 
authority of these cases, in their full extent, has been sometimes 
doubted, yet, so far as they establish the doctrine laid down, remain 
unshaken. In the former case. Lord Mansfield notices the distinc- 
tion between a part payment and an ordinary verbal acknowledgment, 
and observed that payment by one is payment for all, and enures to 
Ihe benefit of all. To this extent the doctrine of Wkitcomh v. 

Whiting was reasserted in Brandram v. Whartm, 1 Barn, 4* Aid,, 
463, and the court in that case consider the principle as still stronger, 
where the part payment or admission is made by a party liable, and 
against his own interest. To the same effect may be cited the case 
of Jackson v. Fairbanks 2 H. Bl„ 340; Afkins v. Tredgold, 2 B, 4 

Oress.,23. In Puham v. Raynal, 2 Bingham, 304, the very case was 
decided which we are now considering. It was the ca/se of a surety 
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who Was held bound by the mere acknowledgment of the principal, 
and. the distinction as to when the admission' was made, was not 
adrerted to by the court. This case certainly carried the principle to 
the full extent, and even further than it is necessary to go in the case 
before us. And in the still later case of Burleigh y. 8foet, 8 Bam. ^ 
Oress,, 36, which was upon a joint and several promissory note, 
Bagley, J.f said, "that th0 part payment by one oprerated in point of 
legal effect, as a new promise by all and each of the promissors to 
pay according to the nature of the instrument." In Wi/aii v. Horlson, 
8 Bing.y 309, which was also upon a joint and several note, which one 
had executed as surety, it was again decided. And this case, decided 
in 1832, since Lord Tenterdon's act, which is similar to ours, is mor6 
applicable, as it shows the reason Why a part payment is excepted out 
of the terms of the act, and puts it upon the ground that payment of 
principal or interest, stands on a different footing from the making of 
promises, which are often rash or ill interpreted, while money is not 
usually paid without deliberation, and it is an unequivocal act, so 
little liable to misconstruction, as not to be open to the objection of 
an ordinary acknowledgment. w 

These authorities establish the doctrine firmly, and indicate clearly 
how the law was at the time our statute passed. They clearly show 
that a part payment, of either principal or interest, by one of several 
joint debtors, will defeat the statute of limitations, particularly if the 
payment be made before the time has elapsed which w^ould complete 
the bar. , i 

As to the objection which has been raised to the replication, that it 
is a departure from the declaration, we think it is not tenable. The 
matter is, as it is clearly settled, a good answer to the statute of limit- 
,ations, and rendered necessary to be replied to by the pleft of the de- 
fendant. A departure in pleading is, when a party quits or departs 
from the case or defence which he has first made — 1 Ch. PL, 635 ; 
and a departure can never be in a matter which maintains and fortifies 
the declaration or plea. — Gom, Dig, Pleader, J\ 11. Now, here is no 
resting upon a ground different from, or inconsistent with, that occu* 
pied in the declaration ; but the replication sets up a matter affirm- 
ing the cause of action upon the same grounds, and denying the mat- 
ter alleged in the plea. 

When a new promise is relied upon as an answer to the statute of 
limitations, the declaration is founded upon the original cause of ac- 
tion, and the new promise is set forth in the replication, or adduced in 
evidence, as a simple denial of the truth of the plea. — Barrett v. Bar- 
feit, 8 Greenleaf, 355. A part payment stands upon the footing of an 
^acknowledgment, or promise, to avoid the statute ; and according to 
this rule, may be replied or given in evidence. The plea alleges that 
the defendants did not undertake, &c. within three years next before 
the commencement of the suit ; and a payment within that time, either 
pleaded or proved in evidence, directly contradicts the plea. There 
can be no departure in a replication, when it simply denies the plea. 
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The effect of payment, whether regarded as a renewal, or the contio-. 
uation of the old contract, is still a denial of the plea. 

Doubtless it is more proper to introduce a part payment in evidencei 
under the general replication, without specially pleading it ; -and this 
would be necessary, if such part payment stood alone upon the footing 
of a proof. This, however, is not the case. By our statute, and the 
law as established by judicial decisions up to that time, it amounted, 
in legal effect, to a promise. It was such by implication of law. We 
therefore cannot see why it may not be replied, as a distinct answer 
to the statute, with as much propriety as if it was given in evidence 
under the usual replication. We are therefore of opinion, that the 
matter contained in the replication was well pleaded, and sufficient to 
take the case without the operation of the statuta For that reason the 
judgment must be reversed, &c. and the court instructed to overrule 
said demurrer, &c. 

Judgment reversed. 

When a note is made payable in several annual payments, the cause 
of action for the first payment accrues so soon as it becomes payable, 
and the statute of limitations begins to ruh against it from that time, 
and not from the time when the latest sum should be paid. — Bumham 
V. Braum, 23 Maine R.,p. 400. (1845.) 

LUNACY. 

The Statute 2d and 3d Edw. VI., c. 8, s. 6, providing for a traverse in 
the case of a person being found a lunatic on inquest, is, it seems, of 
force in this state, under the provision of the Act of 1712, declaring of 
force all statutes which " declare the rights and liberties of the subject, 
and enact the better securing the same." 

After inquisition of lunacy found, if the party, or any one having an 
interest, is dissatisfied with the finding of the jury on the evidence, 
the proper course is to apply by petition to the court for leave to tra- 
verse the inquisition. 

It is not necessary that a party should have notice of the inquisition 
by which he was found of unsound mind. 

The alienee of the lunatic may traverse, or join the lunatic in tra- 
versing, the inquisition. 

Of other matters relating to the practice of the court in such case.— • 
Medlock t. Cogbum^ 1 Richardson* s Eq. R^p. 477. (1845.) 

Before Harper, Ch., at Chambers, June 20, 1838. t 

The decree of his Honor is as follows :-^ 

A bill has been filed for the purpose of enjoining, as it is said, the 
defendant, John Cogburn, from acting as the committee. of the com- 
plainant, Milley Medlock, who was found to be of unsound mind, anci 
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incapable of managing her affairs, by an inquisition taken tinder a 
writ in the nature of a writ de lunatico inquirendo. 

The proceeding is altogether irregular. The court does not enjoin 
its own proceedings ; though it may rescind or suspend its own ordei*, 
upon proper cause shown. 

After finding a person of .unsound mind by an inquisition, if there 
be any irregularity in the finding, or if it appear on the face of it to be 
insufficient, it may be qu'ashed, and a new commission awarded. — Sx 
29arte Barnsley, 3 Atk,, 1 68, 184 ; Ex parte Cranmer, 12 Ves,j 454. 

It is also said, that after inquisition, the party may be inspected and 
examined by the chancellor, and if he is clearly satisfied of the sound-* 
ness of mind, the proceedings may be discharged. — Ex parte Roberts, 
3 Atk., 6. 

If the party, or any one having an interest, is dissatisfied with the^ 
finding of the jury on the evidence, the course is to traverse it in the' 
court of law. The right to traverse is referred by the English cases 
to the Statute 2d and 3d Edw.' VI., c. 8, s. 6, providing that *' if any 
person be or shall be untruly founden lunatic, &c., be it enacted, that 
every person or persons grieved or to be grieved by any such office or 
inquisition, shall or may have his or their traverse to the same, imme- 
diately, or after, at his or their pleasure, and proceed to trial therein, 
and have like remedy and advantage as in other cases of traverse upon 
untrue inquisitions or offices founden." — Shelf, an Lunatics, 113, 498; 
2 Law Lib., 72, 316. 

That statute is not expressly enumerated among those made of force 
by our Act of 1712. I think, however^that it comes very clearly within 
the general description of all such statutes *' as declare the rights and 
liberties of the subject, and enact the better securing the same.*'-*— 
2 Stat., 413. All the cases on the subject regard the proceedings in 
lunacy as affecting in the highest degree the rights and liberties of the 
citizen, — as they manifestly do. The statute has accordingly been 
always followed in this State. It is in conformity, too, with the prin- 
ciples of the common law. It appears from the terms of the statute^ 
and as explained by Lord Hardwick in ex parte Southcot, 2 Ves. Senr,, 
402, that the inquisition was regarded as an ex parte proceeding oo be- 
half of the crown, like the inquisition of escheat, &c. But by the 
common law, no one is concluded by proceedings to which he was not 
a party. 

No irregularity is alleged to exist on the face of the inquisition, noi 
is it before me, nor has the party offered herself to my inspection and 
examination. 

The grounds for relief alleged by the bill are, first, that the com- 
plainant, Milley Medlock, had not notice of the application to the 
court, and of the inquisition by which she was found of unsound mind ; 
and secondly, that she is not in fact of unsound mind ; in support of 
which allegation, various affidavits are produced. 

As to the first, I think from the authorities that notice was not ne- 
cessary. In ex p xrte Southcot, it was held that the presence of the 



party was not necessaiy. In tfoat^rase he was in a foreign country, 
and plainly it was not intended that notice should be given bim. This 
may be inferred from ex parte Hall, 7 Vee,, 261, in which, under the 
circumstances of the case. Lord Eldon directed that the party should 
have notice, and quashed the inquisition for want of it. In the King 
T. Daly^ 1 Ves. Sen,, 269, which was a case of inquisition of escheat, it 
was said, in all cases of inquest, not to be the general rule that notice 
should be given ; yet when the party was apprized of the proceedings 
and desired notice, he was entitled to it. It was his privilege to be 
present, if he thought proper. So it is said the jury may require the 
presence of the party, if tney think proper, but they are not bound to 
do so. This is on the ground to which I have before referred, that the 
inquest is regarded as an ex parte proceeding. No application wan 
made, that the party in this case should have notice, and therefore no 
order to that effect was made. 

With respect to the allegation, that the complainant, Milley Med- 
lock, is not in fact of unsound mind, it is plain that after the inquisition 
the bill cannot be entertained with a view to the court's deciding that 
question upon evidence. That can only be done by a traverse in the ' 
court of law. But though as a bill, it must, I apprehend, be dismissed, 
yet I may properly regard it as an application for leave to traverse. 
This is commonly done by leave <^ the court, and the application has 
been made by petition. — Ex parte Wragg, 5 Ves,, 450; Exparte Hall, 
7 Ves., 261. As said by the chancellor, in the last case, the traverse 
under the statute is matter of right at law, and perhaps no order of 
this court would be necessary for that purpose. The necessity for an 
application to the court arises out of the circumstance mentioned by 
Lord Hardwicke, in Exparte Roberts, 3 Atk., 7, that without the leave' 
of the court, the custody could not be suspended. The common 
course, as indicated in Ex parte Wragg, is to suspend the custody 
when leave is given to traverse ; *' for supposing upon the traverse 
she is found compos mentis, I cannot take her property." Under pecu- 
liar circumstances, it seems to be within the discretion of the court 
not to suspend the custody. In the matter df Ltullamy 1 CoUinsan on 
Idiots, 174, after the inquisition and appointment of a committee. Lord 
Erskine^ on the application of the lunatic, granted an order restraining 
the committee from interfering with his person until the trial of the 
traverse. On the representation of his physician, that he was in such 
a state of lunacy as to render it necessary that he should be strictly 
guarded, Lord Eldon discharged the order. I see nothing in this case 
to require a departure from the usual course, and think the custody 
must be suspended until the trial. 

John M. Kinard, to whom the c6mplainant Milley Medlock has 
conveyed her estate, is a proper party to this application. Not only 
the lunatic himself, but his alienee, or any person who has contracted 
to purchase from or sell to him, may traverse, or join the lunatic in 
traversing, and will be bound by the verdict. — Exparte Roberts, 3 
Atk., 308 ; ExparU HaU; Neit v. Morley, 9 Ves., 478. 
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It may be proper to obeenre, that although the alleged lunatic and 
her alienee suggest the proceedings on the inquisition and tender the 
traverse, they are regarded as defendants, and the case must be ma^le 
out on the part of the State as plaintiff. — Rex v. Roberts, 2 Stra*, 1208, 

It is ordered that Milley Medlock, and her alienee, John M. Kinard, 
have leave to traverse the inquisition of the jury, by which the said 
Milley Medlock was found to be of unsound mind, to the next sitting 
of the Court of General Sessions for Edgefield District ; and that John 
Cogburn, who has been appointed the Committee of the said Milley 
Medlock, be restrained from interfering with her person or estate un- 
til the trial of the said traverse. 

MAIL CONTRACTOR. 

A mail contractor is not liable tii the owner of a letter containing 
money, transmitted by mail, and lost by the carelessness of the con- 
tractor's agents carrying the mail. — Conivelly. Voorkees d- Voorhees, 13 
Ohio R., p. 523. (1845.) 

♦ 

MARRIAGE SETTLEMENT. 

A settlement after marriage, on a wife, of property belonging to 
her before marriage, in pursuance of an antenuptial parol agreement, 
is good against creditors. 

Where the property was money, and was to be invested by the 
husband, whenever a favorable opportunity offered, in the purchase 
of real estate in the wife's name and for her benefit, and the money 
was used by the husband in his business without the wife's consent, 
and was not laid out in pursuance of the agreement until after the 
expiration of two years, the conveyance to the wife was held to be 
good against the creditors of the husband. — Wood et ah, v. Savage et 
aU,, 1 Walker's Ck. R.,p. 471. (1845.) 

In November, 1838, complainants obtained a judgment against 
Moses B. Savage and .William Savage, as partners, for $1852 67 
damages, and $21 costs, on which an execution was taken out and 
returned unsatisfied. They then filed their bill to have their judg- 
ment satisfied out of equitable assets, belonging to the judgment 
debtors ; and a store and lot of ground in the city of Monroe, convey* 
L ed by the judgment debtors to Moses Savage, their father, in May, 

1838, and a farm in Washtenaw county, one undivided half of which 
was conveyed to Sophia, wife of Moses B., on November 27th, 1837, 
by one Reighley, and the otl^er undivided half thereof on June 4th, 

1839, by one Phelps. Moses B., having a life estate in the farm as 
tenant by the courtesy, in May, 1840, conveyed his interest therein, 
by quit-claim deed, to Moses Savage. The bill charged that this last 
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conveyance, and the conveyance of the store and lot in Monroe, were 
made to defraud the creditors of Moses B. and William Savage ; and 
that the deeds from Reighley and Phelps, for the Washtenavr farm, 
were taken in Sophia's name for a like purpose. nw 

The defendants answered severally, denying the fraud with which 
they were charged, or any intention to defraud the creditors of Moses 
B. and William Savage. The following facts, also, appeared in the 
case. The consideration paid by Moses Savage for the property in 
Monroe, was $800 cash. Moses B. and William were, at the time, in 
want of money to pay some honorable or confidential debts, and the 
whole of the «f 800 was used by them for that purpose. The consid- 
eration paid for Moses B.'s life estate in the Washtenaw farm was 
$700. This was also paid in cash to Moses B., and the money used 
by him in paying his individual debts, and the debts of the firm of M, 
B. & W. Savage. The Washtenaw farm was purchased with the 
money of Sophia, under the following circumstances. Moses B. and 
Sophia were married, in October, 1835, in the city of New York, 
where Sophia then resided. She was at that time a widow, and hai 
one child ; and, having $1,500 of her own, mostly in cash, it was 
agreed between Moses B, and her, on the evening of the day preceding 
the marriage, that he should take the $1,500, and invest it in real 
estate in Michigan, whenever a favorable opportunity offered, in her 
name, and for her benefit ; and a part of the money was then handed 
to him, apd the balance of it in a short time afier their marriage. Ir 
November, 1837, Moses B., with the assent of his wife, purchased for 
her an undivided half of the Washtenaw farm, of Reighley, for $1,050, 
and paid for 'it; and in June, 1839, the other half of the farm, with 
her approbation and consent, was purchased for her of Phelps, for 
$1,500, of which $500 was paid, and the balance secured by a mort- 
gage from her to Phelps, and her promissory notes, signed by Moses 
B. as her surety. The notes and mortgage had nut been paid. 

Frazer and Davidson, for compiamants. 

Moses B. Savage became entitled, immediately upon his marriage 
with Sophia, to all her personal property, and such choses in action as 
should be reduced to possession ; and the money claimed by her as a 
trust fund for her benefit was in this situation. — Reeve^s Dom, Rel, 1, 
161; Clancey*8 Rights of Married Women, 1 ; Co. Litt., il2, h; 8 
Mass., 99, 229 ; 7 Pick., 65 ; 8 Pick., 218 ; 12 Pick., 173. And equity 
cannot settle the wife's property upon her, after it has been reduced 
to possession by the husband. — 2 McCord Ch. R., 40 ; 1 Eq. Big., 
(Barb. 4r Harr.J 233. The promise of Moses B. to make the settle- 
ment, being a parol promise, could not, under the statute pf frauds, 
create him a trustee, in such manner as to sustain a settlement made 
long after, when he was embarrassed, and owing the debt for which 
this suit is brought. — 1 Stary Com. on Eq., 366-7 ; 1 Strange, 236 ; 2 
Lev., 146 ; 3 J. C. R., 488 ; IJ. C. R, 343 ; Laws, 1833, 302 ; 4 J, 
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C. R., 45 ; 1 Pet., 460 ; 12 Serg. iSf Rawle, 448 ; 3 Demus., 2S0 ; 2 
Nott 4-. McCord, 544. ^ 

The deed by Moses B. to his father, of the life estate of the former 
in the Washtenaw farm, is fraudulent. A party can anign^ but cannot 
sdU such an interest. 

The deed of the Monroe property should be set aside for inade- 
quacy of consideration. ^ > 

Walker, for defendants Sophia and Moses B. Savage. 

The rights of Sophia Savage are derived from a purchase made in 
pursuance of an antenuptial contract, for a good and valuable considera- 
tion other than marriage^ and with money furnished by the wife before 
marriage. Such a contract might be enforced against a husband in 
equity ; and being executed, cannot be set aside. — Reeve's Dam, R,, 174, 
et seq, ; 2 Paige Ch., 303. And a husband has a right to make a rea<^ 
sonable settlement, even although there may be creditors at the time. — 
2 P, Wms,, 694. A clear distinction is taken in all the cases, between 
settlements made in consideration of marriage only, and others — 6 Ves:^ 
759; 17 Ves., 271; 9 Ves,, 193; 2 Ves., 18; 3/. a R., 494. The case 
of Taggert v. Talcot, 2 Edw, Ch., 628, is very similar to this. The 
portion of the property purchased from Reighley was bought before 
the complainants obtained their judgment, and is not affected by any 
claim of theirs, even if such claim could affect the rest. 

The statute of frauds in existence when this agreement was made, 
applies only to promises upon consideration of marriage, ^c. — JLatcs 
1833, 342, 

The ChanceIlor. — Regarding the purchase of the Washtenaw 
farm as a performance of the antenuptial parol agreement, and in the 
light of a settlement after marriage, of the wife's property on her, in 
pursuance of such agreement, the question is, whether or no such set- 
tlement, made after marriage, and having nothing but the antenuptial 
parol agreement to support it, was fraudulent and void against the 
then existing creditors of the husband. 

The complainants were creditors of the husband when Phelps' undi- 
vided half of the farm was purchased, if not when the first purchase 
was made of Reighley. 

The case of Reade v. Livingston, 3 J, C, R,, 481, is relied on as au- 
thority against the validity of such settlements, as to existing creditors. 
The point, however, was not decided in that case, nor was it neces- 
sary to decide it. Chancellor Kent discussed it at some length, and 
intimated an opinion adverse to the validity of such settlements ; but 
he decided there was no antenuptial contract proved, and held the set- 
tlement void in that case, on the ground of its being voluntary, and 
made after marriage, by a party indebted at the time. The only dif- 
ficulty to be found in sustaining such settlements, was the statute of 
frauds. He admits that prior to the statute, such settlements were 
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held to be good, and refers to Griffin v. Stanhope, Cro. Jac,, 454, and 
Sir Ralph Bovey's ceue, 1 Vejit.^R,, 193, in which a ** settlement after 
marriage, in pursuance of a prior parol agreement, was held good." 
** But," he says, " these were cases prior to the statute of frauds (29 
Charles II.) which renders void all promises in consideration of mar- 
riage ; and, therefore, since the statute, it has been determined that 
tho agreement, to be valid, must be in writing," and refers to the case 
of Mmtacute ▼. Maxwell, 1 Str., 236 ; 1 P. Wms. R., 618. That was 
a bill by a wife against her husband, for a settlement of her property 
on her, in pursuance of an antenuptial agreement. It was, therefore, 
a case clearly within the statute ; but it has no beating, that I am able 
to discover, on the question. It is one thing to decree the specific per- 
formance of a parol agreement, and another to declare such agree- 
ment, when executed, fraudulent and void. The statute requiring 
such agreement to be in writing, it seems to me, does not require such 
a construction. It was not made for the benefit of creditors, as the 
statute against fraudulent conveyances^ but to prevent perjury, and 
secure more circumspection in entering into certain classes of con- 
tracU. In Dundoi v. Dutens, 1 Vet., 196, Lord Thurlow was of opin- 
ion such settlements were good against creditors. ' 

Such a settlement cannot be regarded as a voluntary settlement 
after marriage. The parol agreement which the husband was moral- 
ly, and in conscience, bound to perform, is a sufficient consideration 
to sustain the settlement. Such was the opinion of Lord Parker, who 
decided the case of Montacute v. Maxwell, In the language of Chan- 
cellor Kent, '* he thought, however, that if the husband, after mar- 
riage, had in writing admitted the former agreement, it might have 
been material, and a sufficient consideration to support a subsequent 
promise in writing." 

In many cases at law, a moral obligation, as contradistinguished 
from a legal liability, has been held a sufficient consideration to sup- . 
port a promise; and why not in equity — not to support a naked 
promise, but performance 1 If the agreement had been reduced to 
writing, this court would, after the marriage, on a bill filed by the wife, 
have compelled the husband to lay out the $1,500 in real estate for 
her. 

By the statute ifi existence when the marriage took ^lace, {Laws of 
Michigan, 1833, p, 342, sec. 10) no action could be brought, whereby to 
charge any person upon any agreement made in consideration of mar- 
riage, unless such agreement, or some note or memorandum thereof, 
was in writing, and signed by the party to be charged therewith, or 
some person by him authorized. This part of the statute has no re- 
ference to creditors, who are not mentioned in connexion with the 
contracts required to be in writing, much less does it declare such 
contracts, when not in writing, fraudulent and void against creditors. 
As I have already stated, it was not made for the benefit of creditors, 
but for an entirely different object. The husband having, of his own 
accord, done what he wa« morally bound to do, and what the judg 
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but for the 8tattito» would iiave compelled hira to do, shall what he 
has done be declared fraudulent and void ? I know of no case going 
this length ; and it would, it appears to me, be a strange doctrine for 
a court of equity to advance, that an act, which a party was in con- 
science bound to do, was, at the same time, fraudulent and void as to 
creditors. 

* 

Moseft B. says he was solvent, and worth between four and five 
thousand dollars when he was married, and that the fifteen hundred 
dollars were not immediately invested, as real estate waa, at the time, 
rising in value, and could not be purchased on favorable terms. In 
November, 1837, two years afler the marriage, the Reighley half of 
the farm was purchased, and paid for. This was a year before -com- 
plainants obtained their judgment. In June, 1839, the other half was 
purchased of Fhelps, five hundred dollars paid, and a mortgage exe- 
cuted by Sophia, and promissory notes by her and her husband, for 
the balance of the purchase money, which is still unpaid, and a lieti 
upon the farm. I see nothing to induce a belief the farm was not pur- 
chased in good faith, and in execution of the antenuptial agreement. 
The fact that the fifteen hundred dollars was used by the firm of M. 
B. & W. Savage, in their business, until a favorable opportunity offer- 
«d for investing it in real estate, is no evidence of fraud, or of a deter- 
aiination on the part of Moates B. not to keep his, agreement with hia 
wile. It w^s used without the consent or approbation of Sophia. 

A3 to the property in Monroe, it was sold to Moses Savage to ena- 
ble M. B. & W. Savage to pay a coxifideotial debt It was sold for 
$800 cash, at a time of gi^at pecuniary diatress, when money was 
scarce, and real estate a drug, that could hardly be sold for cash at any 
price. The witnesaes examined to prove its value at the time, state 
that it was worth a thousand dollars in cash. Conceding this point, 
the inadequacy of price is not sufficiently great to warrant an infer- 
ence of fraud ; more especially, as fraud is unequivocally denied, the 
$800 was paid in cash, and went to pay the debts of the firm; and 
Moses B. states he then believed himself solvent, and able to pay 
all bis debts. 

No question ia made as to the adequacy c^ the price paid for Moses 
B.'s life estate in the farm* 

The bill must be dismissed, but without costa, against all the de- 
fendants except Moaes B. and William Savage, against whom it may 
be necessary to retain it, until the receiver's account of the property 
that has come into his hands is settled. 

The equity of a married woman for a settlement, does not survive 
to her children ; and where there is no contract for a settlement, nor 
any proceeding by the wife to enforce one during her life, the credit- 
ors of the husband are entitled to a legacy bequeathed to her, and her 
chih'ren have no equity to prevent its payment to them. — Barker v. 
Woods, 1 Sandfard's Ch. R., p. 129. (1846.) 

(Thk Assistaht Vice Cha>C£LLor cited Scrlven v. Tapley^ 2 Eden^ 337 ; 
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Amhltr, 509, S. C; Mttnay v. Lord EUbanlc, 10 Vts., 84 ; Lloyd v. Wfl- 
iianUf 1 Madd., 450; 2 Story^t Eq., 644, «ec. 1417; /cuper v. Maxwell, 1 
Devereuxi'i Eq. R., 357 ; J>e Xa Gorcfe y. Lempritre, 6 B^von, 344.) 

MARRIAGE— DOMICIL. 

Where a marriage was contracted in another State, with the bona 
fide intention of making this the matrimonial residence, and in pur- 
suance of such intention the parties become, within a reasonable time, 
domiciliated in this State, (Louisiana,) the property belonging to the wife 
before the marriage, and received by the husband at the time, cr after- 
wards, remains her separate estate, according to the laws of this 
State. — Routh v. Rouik, 9 Robinson's La. K, p. 224. (1845.) ' 

(BuLLARD, J., cited 3 Mar^, 60 ; 2 Mart., N. S., 574^ ; Story's Confikt of 
LauDS, No, 191, tt stq,) 

MASTER OF VESSEL. 

The master of a vessel cannot hypothecate her for a pre-existing debt ; 
and the necessity for the loan must be shown to have existed at the 
time it was made. The bond is not evidence of this necessity, nor of 
the absence of other means of obtaining the money. This must be 
shown aliunde^ and otherwise than by the statement of the master, who 
cannot acquire authority from his own assertions. — Clark v. Laidlaw 
tt al.f 4 Robinson^ s La, R,,p. 345. (1845.) 

Appeal from the oommercial court of New Orleans^— Watts, J. 

XJ^ton, for the appellant. 

Carter and Pierce, for the defendants. 

Martin, J. The intervener, B. C. Clark, is appellant from a judg- 
ment of nonsuit. The facts of the case are these : (he defendant 
Laidlaw, was the owner of a steamboat which he chartered to Maxon 
and Young, who put the defendant Gillet therein, as master. She 
was consigned to the plaintiff, F. Clark, in Havana, who instituted a 
suit against the present defendants on a bottomry bond, given to him 
on the steamboat, by the other defendant Gillet, on an allegation that 
the charterers, not having the means to pay the expenses of the 
voyage, had surrendered her to the master, who, being unable to pro- 
cure money to pay the charges against her, and those attenc^ing her 
return home, otherwise than by an hypothecation, had received from 
him (F. Clark,) the sum of $1371 43, and had given the bond and bill 
of exchange sued on. B. C. Clark, a creditor of F. Clark, by a judg- 
ment, had the present suit sold under execution, and, having become 
the purchaser of it, intervened. His right to. do so was doubted by 
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the first Judge, bul the view which he took of the whole case, led 
him to the conclusidh that it was unnecessary to examine it. A non- 
suit was entered as to the interest of F. Clark, and the suit proceeded 
between B. C. Clark and the defendants. The only evidence of the 
refusal, neglect, or inability of the charterers to pay the expenses of 
the boat, and the necessity of her hypothecation, consisted of the 
recital of the bottomry bond, and of the statements of the defendant 
Gillet to F. Upton. No detail of the expenses was given- This did 
not appear to the first Judge sufficient to isustain a recovery. He, 
therefore, gave the judgment appealed from. As the defendants and 
appellees have not required of us a different judgment than that of 
the Commercial Court, it has not become our duty to examine the 
rights of the intervening party and appellant under the Ji. fa. The 
interest of ship-owners would be put in great jeopardy, if they were 
bound to pay any biH drawn on them, or bottomry bond gwen by the 
master, even in the case in which he was put on board by a charterer, 
without requiring proof of the circumstances which authorized the 
master to obtain money in a foreign port, on the credit of his owners. 
"The master cannot hypothecate for a pre-existing debt, and, the 
necessity of a loan must be shown to have existed at the time it was 
made." — Kent's Com,, 357 ; Tht Brig Hunter, Ware's R,, 249. The 
bond is not evidence of this necessity, nor of the absence of other 
means of obtaining the money. This must be shown aliunde, and 
otherwise than by the assertion of the master, as be cannot acquire an 
authority from his own assertions only. The Commercial Court did 
not err. 

Judgjnent ciffirmed, 

MINOR CHILDREN. 

A man, having the care of the minor children of his wife by her 
former husband, may claim and recover for their services while they 
thus remain under his care, although he has never been appointed 
their guardian. — Stone v. Pulsipher , 16 Vermont R,, p. 428. (1845.) 

MISREPRESENTATION 

A., in a written representation that B. was entitled to credit, con- 
cealed the fact that B. was a minor, with the view to give him a credit, 
knowing or believing that he would not obtain credit if that fact was 
known : C. sold goods to B. on credit, upon the faith of A/s repre-^ 
sentation : B. did not pay for the goods, but left the country, and 
went on a whaling voyage. Held, that A. was guilty of au actionable 
fraud, and that C. was entitled to recover of him the amount of the 
goods, without Erst bringing an action therefor against B. — Kidney y. 
Stoddard, 7 Metcalf's R., p. 252. (IS45.) 

(HcBBARD, J. cited Pasky v. Freeman, 3 T. R., 51 ; Lobdell v. Baker 1 
Mttc. 201.) 
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MISREPRESENTATION— PURCHASE OP LAND. 

W. and p. being merchants, J. entrusted them ivith goods to sell 
on his account. W. and D. afterwards proposed to purchase the 
goods of J., and convey certain lands in payment therefor. Six hun- 
dred and fifty acres of which they represented to be good pine land, 
averaging forty pine trees to the acre, from two and a half to five feet 
through) and that there was a good mill site thereon, with six to eight 
feet fall of water. J. sold the goods to W. and D., and took a con- 
veyance of the lands, relying upon the representations of W. and D., 
and without ever having seen the same, and it turned out that the 
representations were not true, and that there was pine timber upon 
but about one-fourth of the land, and upon that not much more than 
one-half the quantity represented upon a bill filed for that purpose. 
This court declared the contract rescinded, and decreed a re-delivery 
of the remaining portion of the goods, and awarded to J., the com- 
plainant, the re-paymont to him of the value of the goods which had 
been sold by W. and D., and that until the payment should be made, 
J. should retain a lien upon the lands as a security for the amount due 
him for the goods which had been sold.*— Jbnef y. Wtng <^ Dean^ I 
Harrington* s Ch. R,p, 301. (1845.) 

(Pratt and Lee cited Evans v. Bicknell, 6 Fes., 173, 1822 ; 1 Bro. Ck. JR., 
546 ; Jacob JS., 178 ; 1 Fonhl. Eq. B. 1, Ch. 228 ; J Story's Eq.y 201 ; Aens- 
lee V. ModltcoU 9 Vts,^ 21 ; Graves v. JVhite^ Freem* U., 57 ; Pearson v. Mor^ 

fan, 2 Bro. Ch. i2., 289 ; Burrowes v. Locke, 10 Ves., 475 ; 1 Ves. andB., 355 ; 
Fes. and JB., 111. 

• 

Woodruff, contra, cited Cod. Lib, 2. Tit, 21, b, 6, cited in 1 Story's Eq.t 
199 ; 3 Cases in Chan., 85, 110 ; Comyn Dig. 7S,t. Chancery; 1 Story's Eq.^ 
202 ; Burrotoes v. Locke, 10 Ves.^ A7^ ; De Manville y, Compton, 1 rts. and 
B., 355 ; ExparU Law, 3 Ves, and B., 111.) 

MONEY— DEFINITION OP. 

Money is a generic term, and embraces every description of coin or 
hank notes recogtiised by common consent as a representative of value 
in effecting exchanges of property or payment of debts. 

Technical words, like others, may have their meaning modified or 
controlled by accompanying words or phraseology. — Hopson v. Foun" 
tain, 6 Humphrey's R., p. 140. a845.) 

This case was tried at the July term of the Circuit Court of Clarks- 
viTle, in the year 1844, by Judge Martin and a jury. A verdict and 
judgment was rendered in favor of the plaintiff; from which the de- 
fendant appealed. 

Boyd for Hopson, plaintiff in error. 
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Kemhie for defendant in error. 

Rbese, J., delivered the opinion of the court 

N 

Fountain sued Hopson in covenant upon the following instnimenta 
to wit : 

*' 1^73.73. Ninety days after date I promise to p&y Moses A. 
Fountain, in current bank money of the State of Mississippi, the sum 
of two hundred and seventy-three dollars and seventy-three cents, for 
services rendered in the year 1838. Witness my hand, the 24th of 
September, 1839. Geo. B. Hopson." (Seal) 

Upon the trial, the defendant proved that when the covenant fell 
due he resided in the State of Mississippi ; and he offered to prove the 
value of Miss, bank money, or bank notes, when the covenant by its 
terms fell due. But the court rejected all evidence on that subject; 
and charged the jury, ^* that the criterion of damages on the covenant 
was the number of dollars specified in it, with interest thereon ; that 
the word money had a technical, legal meaning, signifying dollars, and 
cents of constitutional currency, to wit, gold and silver." We cannot 
consent to the correctness of this definition of the word money. It is a 
generic term, embracing, according to the subject matter of the dis- 
course or writing, every species of coin or currency — guilders, guineas, 
napoleons, eagles, and bank notes, as well as dollars. But if its mean- 
ing were, as the circuit court holds, when standing alone per se ; still, 
like all other words, its meaning will be modified by accompanying 
words or phrases. Here the accompanying and qualifying words are, 
'' current bank notes of the State of Mississippi." Bank money means 
the species of money called bank notes ; and of that species the parties 
in this case meant that sort or variety called Mississippi bank notes. 
They may not be the very best, but at all events, they are those about ^ 
which the parties contracted. The meaning, and intention of the par- 
ties on the face of the instrument, it is not difficult to perceiva Whe- 
ther, on the grounds of policy, it would originally have been better, in 
the construction of all such instruments, to have held the word dollar 
to have referred, not to the numerical amount of the bank notes, but 
of the standard of value, it is now useless to inquire. The principle, 
in cases where it can apply, has been long and well established. So- 
ciety conforms to it, in their contracts, and it must be adhered to. 

The measure of damages in this case, is the value of current Missis- 
sippi bank notes when the covenant was payable. The judgment will 
be reversed, and a new trial be awarded. 

MORTGAGE. 

Where the interest due on a note, secured by mortgage, was en- 
dorsed on such note as paid, but was in fact no otherwise paid than by 
a new note of the mortgagor, which was not paid ; it was held, that 
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this was no payment of such interest, apd the mortgagee was entitled 
to have it, notwithstanding such endorsement, included in a decree of 
foiecloBure, not only as against the mortgagor, but also as against sub- 
sequent incumbrancers. -— i^n»^ y. Branch, 16 Connecticut R,, p. 
^ ' (1846.) 



• A mortgage, by A. taindemnify his endorser B. from loss or damage 
in consequence of his endorsement, and stipulating tliat if A. shall fail 
in payment of said note, and suffer the same to be protested or remain 
overdue, in whosoever hands the same may be found, then that B, on 
making affidavit of such non-payment and the amount, may fore- 
close, &c- ; and which mortgage was afterwards transferred by B., 
** without recourse** to 0., the endorsee of the note by B, also " with- 
out recouree'^-p^held that the mortgage is valid in the hands of C, and 
may be foreclosed by him, and the mortgaged property subjected to 
the payment of the debt due C. on the note. 

Ib oonstruing an instrument of writing, a court-cannot consider one 
part >ta the exclusion of another,; but must look at the whole to per« 
cetve the design of the maker. 

. As a general rule, the endorsement of the notes secured by a 
mortgage carries with it the mortgage*. 

Whatever interest would pass by a general or full endorsement, it 
seems, will pass by a qualified endorsement. 

An interlineation or erasure apparent on the face of a deed, does not 
ot itself avoid it ; to produce this efl^t it must be shown to have been 
nciade under circumstances which the law does not warrant 

All defences not made in the pleadings are considered as waived, 
especially such as are connected with the facts of the case. 

Held that the mortgage in question created a trust for the payment 
of the notes, and that the mortgagees who had assigned ^' without re- 
course," might have been decreed to allow the use of their names, if 
necessary to a suit, to have the mortgaged property applied to their 
paymenL-^iS^etMir^ v, PresUm^ Jr,, 1 Branch's R,,p. 10. (1846.) 

Appbal from judgment rendered in late Superior Court for the 
County of Gadsden, at its fall term, 1844, on petition to foreclose a 
mortgage under the statute. v . 

The motion to dismiss the case having been overruled, the court 
proceeded to consider the same. The facts are these : 

Preston, en the Sd January, 1839, made six several promissory- 
notes, payable to the joint order of Edward Carey, James R. Jones, 
Thomas Hoxey and Hines Holt, Jr., which the said Carey and others, 
as the joint sureties of Preston, endorsed in blank, and of which 
appellant became the holder. The endorsement on each of the notes, 
is, ** we endorse the within, * without recourse,' to Charles D. Stew- 
9xt^** signed Carey and others, and is without date ; and on each of 
the notes there are credits by Stewart. 

The defendant Thomas Preston, Jr., on the same day of the making 



«t)d endorsing of the notes, executed and delivered to Edward Carey 
und others, the endorsers, an indenture of mortgage on certain proper* 
ty therein described, " for the purpose of securing the said Edward 
Carey, James' R. Jones, Thomas Hoxey and Hines Holt, Jr., jointly 
and severally from any damage, loss, or liability, in consequence of 
their said endorsements.'' The indenture of mortgage further re^ 
cited, that *' all of which said several promissory notes are /endorsed 
in blank,^' and that Carey and others, by such endorsements became 
the joint securities of the said Thomas Preston, Jr., for the payment 
of the several amounts of money specified io the said several promis* 
sory notes, at the times they severally became due.'' The condition 
t>f the mortgage is as follows : ** Provided, always that the foregoing 
is subject to the conditions and stipulations hereinafter written to wit i 
That if the said Thomas Preston, Jr., shall pay all and each of the 
several promissory notes herein mentioned, as they severally become 
^ duo and payable, and shall not make default in any or either of the 
same, then the above obligation to be void, and the title thereby conr 
veyed. And it is further expressly stipulated and understood, that if 
Che said Thomas Preston, Jr., shall fail in the payment of any or either 
of the said promissory notes, and shall suffer the same to be protested 
or to remain over-due and unpaid, in whosoever hands the same may 
be found, then the said Edward Carey, James R. Janes, Thomas 
Hoxey, and Hines Holt, Jr., or either of them, upon making affidavit 
x>£ such non-payment and the amount thereof, shall be permitted to 
foreclose the said mortgage, and take out execution and bring to sale 
the said negroes or any portion thereof necessary to payment of such 
sum as may remain due and unpaid, notwithstanding the said sum due 
may not have been paid, or any part thereof, by the said Edward 
Carey, James R. Jones, Thomas Hoxey, and Hines Holt, Jr." 

On the 20th October, 1840, Carey and others, the mortgagees, a#- 
signed ^nd transferred to Stewart, the petitioner, the^ mortgage with 
all their rights under the same as fully as they could exercise the same 
*^ without recourse" on thera. In the assignment of the mortgage^ 
the words ** the Bank of Columbus" are stricken out, and the name 
of Charles D. Stewart interlined ; the p^ition^ was filed by Stewart^ 
under the statute, ** to regulate the foreclosure of naortgages, by the 
Courts of Common Law, and for other purposes." 

The plea of Preston, by way of objection to the foreelesare, alleged 
that the mortgage, (if executed at all by him,) was executed and do* 
live red to Carey and others, to indemnify them as his endorsers ^n the 
notes therein named, and was intended to operate only as a personal 
covenant of indemnity, and was not therefore subject to the operation 
of the assignment <as set forth in the petition; and that the assign- 
ment does not convey to petitioner such an interest as would give him 
a right to foreclose the said mortgage. 

On the trial of this cause in the Court below, the original mortgage, 
and the original notes filed, and the endorsements on the notes, were 
•ill proved, and the same given in evidence. The signatures to the 
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assigDiDdnt on the mortgage were proved, but no evidence was oflef' 
ed, explaining the erasure and interlineacion in the assigpament. The 
admission of the assignment was objected to by defendaut, on account 
of no such evidence being adduced, but the Court admitted it in evi* 
dence. The defendant also objected^to the admission of the mortgage 
in evidence, on the ground that it was variant from the petition. The 
defendant also objected that the mortgage was a mortgage for indem- 
aity merely, from certain endorsements, that it appeared the endorse- 
ment of the notes to petitioner was " without recourse" on the en- 
dorsers and mortgagees, and that thereby the endorsers being released 
and exonerated, they could not be damnified, or the condition of the 
mortgage forfeited, and that thereby the mortgage was extinguished : 
and that the same could not be assigned to petitioner by mortgagees, 
and that petitioner had no rights under the same. The petitioner 
contended that the assignment was made in consideration of the 
release by petitioner of the endorsers, (but no evidence was given 
thereof except the papers,) and that therefore the assignment was 
valid. 

The Court sustained the objection of defendant, and dismissed the 
petition on that ground ; to which petitioner excepted 

Carmack^ for appellant : 

1. A transfer of the debt carries with it the mortgage as an inci- 
dent; there is no necessity for a written transfer of the mortgage ; the 
possession of the mortgage by the assignee of the debt secured by it 
IS sufficient ; he is entitled to the benefit of it. — Green v. Hart, 1 Johns. 
JR., 580. But here we have a transfer of both the mortgage and 
the debt which it was intended to secure ; this is proved by the depo^ 
aition of Arthur B. Davis, which from any thing that appears on the 
record was admitted to be received without objection, The^case of 
The Cvty qfPensacola v. , decided in 1840, shows that the depo- 
sition cannot now be objected to. Again the assignment of the mort- 
gage is stated in the petition, and it is not put in issue by any one of 
the pleas ; no objection then can be taken to the assignment. 

2. If property is. conveyed by mortgage for the payment of a par- 
ticular debt, or for the indemnity of any one of the parties who are 
bound for the debt, it is immaterial with whom the contract contained 
in the mortgage is made ; a person not a party to the mortgage, may, 
if interested in having it applied to the payment of the debt, have it 
■o applied. 

1st. If a surety pays the debt of the principal, he is entitled to 
have the benefit of all the securities that the creditor has received froYn 
the principal debtor; he has the right to be substituted in the place 
of the creditor with respect to them ; to be subrogated to all his reme- 
dies. — 17 Jofms,, 384 ; 3 Johns. CA., 554 ; 2 Yerger, 246 ; McNairy v. 
Eastland, 2 Yerger, 310; Scantland v. Little, Meig's R., 168 j 9 Coufen^ 
S06. 
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2d. This rigbt is reciprocal, the creditor is entitled to all the secu- 
rities which the surety has received from the principal debtor ; the 
surety holding them is but a trustee for the use of the creditor.— 
Moses V. Murgatroyd^ 1 Johns, C%., 119 j Breedhve et al, v. Slump' et al», 
3 Yerger, 257 ; Wright v. Marley, 11 Vesey, Jr., 5^62; 7 Cranch, 97; 
Nelson V. Blight 1 Johns, Cos,, 205 ; Phillips v. ThornvsoHt 2 Johns, Ch^ 
418 ; 2 American Ch, Dig., 511, citing 4 Dana, 27. 

If, therefore, this was a mortgage merely for indemnity and reim- 
bursement of the sureties, like the cases in 1 Johns. Ch,, and 3 Yerger^ 
a Court of Equity would compel the sureties to assign it to the credi- 
tor, or allow the creditor to have the property sold, and the proceeds 
applied to the payment of his debt ;' and this too, before the sureties 
were damnified, and consequently, before they would have a claim to 
reiihbursement. 

This brings us to the question : 

3. May not the parties do that by contract which a Court of Equity ■ 
would do for them ? In other words, if a Court of Equity would 
compel the sureties to assign the mortgage to the creditor,* may they 
not do so without such compulsion ? and if the sureties have done so, 
may not the creditor, having the entire interest in the mortgage by 
the assignment proceed to foreclose it ? 

But this is not a mortgage for indemnity and reimbursement merely, 
but it is likewise, by its very terms, a mortgage to secure the payment 
of the debt for which the sureties were bound ; see the condition of 
the mortgage ; it is to be void if the mortgagor shall pay the debt. 
Also, if the notes are protested for non-payment, the sureties may 
proceed to foreclose and sell to pay the notes ; to whom 1 to the 
creditor certainly. Here, then, is an appropriation of a particular 
fund, by contract, for the payment of a particular debt, and by opera- 
Xion of the assignment the creditor becomes the mortgagee, and has 
the same right to proceed to have a foreclosure, as if the mortgage 
had been originally made directly to him as the mortgagee. See J^iat, 
Du Val, 

4. It will not be denied that if this mortgage had been made 
directly to Charles D. Stewart, the creditor, to secure the money due 
on the notes in his hands, that he would have had the right to proceed, 
under the statute, to foreclosure. Now, I ask, in what consists the 
difference, between that case and this ? Here the mortgage is made 
to sureties to pay the debt. Does not the transfer, by operation of 
law, make Stewart, the creditor, the mortgagee, just as effectually aft 
if he so appeared in the face of the mortgage. 

5. If this view of the subjSit be correct, it is wholly immaterial 
whether the sureties had any interest in the mortgage at the time of 
the assignment or not If they had none, the creditor, Stewart, had 
a right to have his debt |^aid out of the mortgaged property. His 
right is independent of the right of the sureties, and does not depend 
on the question whether they v/ere ever bound as sureties ; or if ^ 
bound, whether they were afterwards discharged. 
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Every case of the subrogation of sureties to the rights of the cred- 
itor, proves the truth of this position. As soon as the sureties pay tjie 
debt to the mortgagee creditor, the debt is extinguished, and the mort- 
gage is discharged-^the creditor being the mortgagee, has no longer 
any claim or interest in the mortgage — and yet the sureties may set 
up this extinguished mortgage, by substitution of themselves as mort- 
gagees. — See 17 Johns,, 2 Johns, Ch., 2 Yerger, already cited. The 
right of the sureties, then, does not depend on the question, whether 
the mortgagee's interest is extinguished. So say I, in this case, the 
right of the creditor, Stewart, does not depend on the question, whe- 
ther the rights of the sureties, the present mortgagees, are extinguished 
by their release from the payment of the debt. 

If the notes were endorsed without recourse, before the assignment 
of the mortgage, the assignment is good ; the law regulating such trans- 
fer would make it good without any new consideration. It is absurd 
to say that a consideration is necessary, to support an assignment 
to a man who is entitled to have it by law. 

6. Though the endorsements on the notes are not dated, yet it is 
proved) from the circumstances of this case, that the assignment of 
the notes was filled up over the blank endorsement, on the same day 
that the mortgage was assigned, to wit : 20th October, 1840 ; and the 
one assignment, without recourse, was the consideration of the other. 

7. No variance between the petition and mortgage : it is referred 
to, and made part of, the petition. 

8. The erasure and interlineation do not affect the assignment — it 
is not under seal, and need not be explained by parol evidence. — 1 
Peters, 369; 2 Starkie's Ev„ 271-21 1 Dallas, 69. But a decisive- 
answer to this objection is, there is no plea putting in issue the assign- 
ment. 



'HagTur, for appellee, argued : 

' That there is no error in the judgment of the court below, for the 
petitioner was not entitled to a decree of foreclosure of the instrument 
of writing proceeded on ; for it is shown — 

1 That the deed was made and delivered upon a state of'circum- 
stances developed by the proofs in the cause, which afterwards became 
changed and altered, and to effect purposes afterwards abandoned \ 
and that in truth (he deed was delivefed upon eondition not performed, . 

The recital of the deed shows its object — " for the purpose of so- 
euring" the payees of the notes, who had, " b^ their endorsements, be- 
come the joint securities of the said Thomas Preston, Jr,^* And the notes 
themselves were not securities of any debt due to the payees, but were 
to have been negotiated on the strength of ,the names of these mort- 
gagees. 

Now that the mind of the parties changed, — that the original inten- 
tion was not consummated. — that the condition to become liable uever 



was performed, — ^is all shown by the proofs adduced by the petitioner 
himself. 

The notes are endorsed by them without recourse ; that endorse- 
ment was contemporaneous V^ith the making df this notes, in point of 
law, and thus evinces an entire change of the original deisign of the par- 
ties ; it shows a non-performance of the condition precedent, until the 
performance of which the estate could not vest. If not absolutely nult 
and void in the outset, it exhibits a cancellation of the instrument of 
writing, in point of law. 

To show that this change was made, and the design of the parties 
altered, we come to the consideration of this design of this mortgage. 
If not already made apparent^ let us examine more fully the deed of 
mortgage, aifd the accompanying proofs. 

That the saving harmless was the gist of the matter, look at tte coh<» 
dition of the deed. The recital shows the purpose to be, for securing 
the parties from all 'loss, damage, or liability. Saved harmless^ the 
couj^ition is saved — whether by payment, by release of the obligation^ 
or by failure to incur the intended liability — by whatever mode, they 
are saved from all loss, damage^ or liability. It likens itself to the 
case of a condition to be discharged by any oiie of several acts ; any 
one act, which shall save harmless from all loss, damage, or liability, is 
a discharge of the condition. In this mortgage, the statenient of pay- 
ment required to be made, at a day named, is only one mode — ^the ordi- 
nary, but not the only mode — of discharging the condition : a time 
must be limited, and a day fixed when the defeasance shall take 
efiec^. 

The essence of the conditioti here is the saving harmless ; and thus 
we prove that indemnity against securityship intended to be underta- 
ken, was the object, scope, and purpose of the deed. 

'That conditions precedent must be shown to be performed^ be*- 
fore the estate vests, see 2 Dallas, 316. 

Upon the first point, I would refer the court to the case of Johnson and 
others V. Baker, 4 Bam, ^ Aid,, 441.; where a deed, though deliver- 
ed to one of the grantees, upon a condition previously expressed, al- 
though not introduced into the act of delivery, was held sufHcient to 
make the delivery as an escrow, though to a party to the deed. And as 
it appeared that the condition had not been complied with, Abbott, 
C. J., held that the plaintiffs were not entitled to recover, 

2. Coming, then, to the next view of the case, imagine the counsel 
right in the true date of the assignment being 20th October, 1840, 
what then is the posture of the case 1 

A mortgage in fee is defined to be, ''an estate upon condition, de- 
feasible by the performance of the condition, according to its legal 
effect." 

As the estate cannot vest till the performance of the condition pre- 
cedent, 80 the estate terminates the moment the condition is perform- 
ed. That this principle is incontrovertible, we are well assured, and no 
authority can be necessary to satisfy the court of these principles. 
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Now, quite equivalent K> tke performance of ike candtiion^ in any of 
the modes euumerated, is the saving of the condition ; and this, by any 
means operating in law to the discharge of the liability, the indemnity 
against which was the purpose of the instrument. 

The condition may he saved in sundry modes— either by the non-per- 
formance of the condition precedent by the other party, or by the ex- 
oneration and discharge of the sureties in this case. ' 

The sureties are to be saved from loss — they are to be saved from 
damage — they are to be saved from liability. If, hy any act^ their in- 
demnificaiion is made complete^ the condition is saved. 

This was the case in that cited, Abbott v. Upton, 19 Pick,, 334. 
There the condition of the mortgage was in the alternative, either to 
pay the money, or to indemnify the surety. The debtoi substituted 
with his creditor another note, in lieu of that embraced in tne mort- 
gage. Surety held to be exonerated, and the condition, of the mortgage 
sated. The estate upon condition is defeated, the defeasance takes 
effect. The estate of the mortgagor is again complete, ipso facto, by 
the saving of the condition. 

The grantor being in the possession of the property, it being person- 
alty, his title is again complete without reconveyance. This is a fa- 
miliar principle of law. 

Thus, it will be seen, that if this deed of mortgage was at any time 
valid and binding, it has been cancelled and destroyed ; if at any (ime 
of vital energy, that energy is gone. To save from liability its pur- 
pose, their exemption from liability extinguished its existence. It 
lived but for oTie object, that accomplished, died. 

3. The condition of the mortgage was never forfeited, for they 
have never been hurt. No loss, damage^ or liability has ever happened 
. to them. Their assignees can stand in no better situation than the as- 
signor 

In 2 Gallison, 564, Judge Stort lays it down as a^ broad general 
principle, that the assignee of a chose in action can stand in no better 
situation than the assignor. If this be so, the condition has never been 
forfeited ; the estate of Preston is not forfeited. 

Now it is urged that these mortgagees stand also in the posture of 
trustees, for whomsoever shall become owners of the promissory 
notes. This is derived singly from the fact, that the payment of the 
notes at or before a day named, is set forth as a mode of extinguish- 
ment of liability; is the saving harmless from loss, damage, or lia- 
bility. When we show, from the fair meaning of the instrument, that 
its object and intention was this indemnity ; that this is the purpose 
of the deed ; that the notes were not the property of the endorsers, 
nor they in anywise interested therein, except as sureties in the outset ; 
and this interest extinguished by their discharge ; in no mode interested 
at all — what interest could they assign to the present holder of the 
mortgage % 

: The numerous cases shown, are all cases of the action of a court of 
equity, to compel the application of the debtor^ property, in the hands^ 
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of the surety, still hound, to the iatisfaction of the debt due the credi- 
tor. And it is held that a surety shall be compelled to make applica- 
tion of the property held by him on deposit, for the payment of the 
debt of his principal. 

Here the possession of the property never was with the mortga- 
gees — the lien only was granted to them for a special purpose. The 
general rights of property, and the possession also, remained with the 
mortgagor. Here is no application to make a surety disgorge, but a 
claim made by the holder of promissory notes to the benefit of a lien 
never granted to him — never operative for any person's benefit — or if 
ever operative, extinguished aad released as soon as made. There is 
no substitution'^^theTe can be none. If any, it id to be the endorser, 
fvithout recourse of the mortgagor, and to hold an extinguished security/. 

The creditors never held any interest in this mortgage, ivdepfindently 
of the sureties. Had that suretyship been in existence, and the pro- 
perty of their debtor held by^ the endorser, the creditor might have 
compelled its application to the debt. 

To apply this property to the payment of the money raised upon 
Preston's sole liability, when it was his act and deed, to apply it only 
to the indemnification of the mortgagees, if they became hils sureties, 
is to make a new and different contract and engagement for the 
grantor. 

Now it is no answer to say that sureties may extinguish mortgages, 
and then set them up, and have themselves paid out of the property. 

If the surety pays the debt, lie is damnified ; the condition of the 
mortgage is broken ; the estate becomes complete in the mortgagee. 

If the surety is liable, (where the indemnity, as in this case, is 
against all loss, damage, or liability,) and the debt due, the surety is 
damnified. 

The cases of 17 Johns., 384 ; 2 Johns. Ch., 560 ; 2 Johns., 554 ; 
2 Yerger, 346, are all of this class ; and the general rule laid down by 
appellee's counsel, that the mortgage must in every such case remain 
unextinguished, is not infringed. 

Now to afford the relief here asked for, is to give the assignee that 
recourse the assignor never had ; is to declare the condition of the deed 
broken as against Stetoart, when it never was, and is not now broken, 
as against Hines, Holt, and others, the mortgagees. 

They, (the mortgagees,) could not at this hour proceed upon it, 
either ji^r themselves, (if they had, after Preston negotiated the notes,) 
become the holders for value. Nor could they proceed upon it, (not 
being bound as endorsers,) Jbr the benefit of the holders of the notes, 
whomsoever they are. 

Now, if they (the endorsers without recourse) could not proceed 
upon this mortgage, how can their assignee ? 

This is no proper case for subrogation, nor substitution. There is 
nothing to operate upon. The grantees never did comply with tho 
condition precedent — the estate never vested. 

If, in the face of the endorsement of the notes, it can be considered 
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as having vested, it was afterlvards divested ; the condition of the 
mortgage is saved» and the mortgagot is in possession of )iis original 
estate. 

4. The ohjection was taken in the court helow, to the mortgage go- 
ing in evidence under the petition. The court will find that this is not 
the mortgage set up in the petition. 

5. Again» the petitioner claims, in his petition, through tAe assign* 
ment on the mortgage of 20th October^ He can only tlaim through thai 
assignment. 

The objection to that assignment is patents There is an alteration 
on its face, ef no less moment than involving the very right of action 
itself. If the assignment was shown to have been made to the Bank 
of Columbus, and is now set up as made to Charles Stewart, is it no€ 
apparent that the assignment fixed the title in that bank ? — and how 
does it come out again 1 Is it enough for the petitioner to draw black 
'lines across the paper, and insert his own name ? The court will see 
that the objection was made in the court below, and no evidence of 
fired bj the petitioner to do away the objection. The court, then, 
must presume it cannot be done away ; and if unexplained it would be 
fatal. Then it is fatal to this case, and the judgment of the court be- 
low must stand. 

Carmack, in reply : 

It is true, that a note endorsed without date is presumed to have 
been endorsed on the same day, and at the time it was made. This is 
true in regard to the notes secured by this mortgage. It may not only 
be presumed, but the mortgage made contemporaneously with the 
notes states that the endorsements were on the notes and in blank : 
the mortgage proves that the endorsements were made, and it also 
proves that they were afterwards filled up. 

When was the endorsement filled up] It is not dated; but the en- 
dorsement on the mortgage is dated ; it was filled up, then, on the 
same day that the mortgage was assigned ; the one endorsement was 
the consideration of the other. The veiy nature of the transaction 
shows this. 

As a general rule, it is true that the assignee can stand in no better 
situation than the assignor. But it is true only in this sense : the as- 
signee after the assignment is in the samo, and no better situation than 
the assignor was before. It was never designed to mean that they are 
both in the same situation at the same time, viz : after the assignment ; 
because, if it was true in that sense, the assignor having parted with 
all his rights by the assignment, the assignee, being in the same situa- 
tion, would be without rights also. Under this application of the rule, 
there would be no situation to occupy by any body — the rights of both 
assignor and assignee would be destroyed by the assignment. We 
ate willing to take the situation of the assignors under our construo-^ 
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tion of the rule ; and indeed we have, by taking the whole risk of tho 
debt^ and the rights of the assignor^ under the mortgage. 

BaltzelLi Justice : 

This is an appeal from a judgment of the late superior court for the 
county of Gadsden, rendered on a petition Hied by appellant to obtain 
the foreclosure of a mortgage, under the statute " to regulate tho fore- 
closure of mortgages by the courts of common law, and for other pur- 
poses.'* 

I'he plea filed by defendant is, ** that the mortgage was executed 
and deliyered to Edward Carey and others, to indemnify them as en- 
dorsers on certain notes therein named ; that it was intended, by the 
terms thereof, to operate only as a personal covenant of indemnity, and 
therefore not subject to the operation of the assignment set forth in 
the petition ; nor does the assignment convey such an interest as would 
give him the right to foreclose against the respondent," 

An examination of the deed will at once show the fallacy of the 
position that it was given for indemnity merely. It is true, the recital 
of the instrument expresses its *^ purpose to be the securing of Carey 
and the other endorsers from any damage, loss, or liability, in conse- 
quence of their endorsements ;" but the conveyance is made subject to 
"the conditions, and stipulations, that if Preston shall pay all and each 
of the notes as they become due, and not make default in any of them, 
then the above obligation to be void, and the title thereby conveyed ;" 
ani it was further expressly stipulated, that " if Preston shall fail in pay-, 
ment of said notes, and suffer the same to be protested, or to remain over- 
due, m whosoever hands the same hefound^ihen the said Carey and others, 
on making affidavit of such non-payment, and the amount thereof, 
shall be permitted to foreclose the mortgage, take out execution, and 
>ring to sale the said negroes, or any portion necessary to the payment 
Ji the sum due, notwithstanding said sum may not have been paid, or 
any part thereof, by said Carey and others." 

VV e are not permitted, in the construction of this or any other instru- 
m<vitt to consider one part to the exclusion of another, but must look 
at the whole to perceive the design of the maker of it. Indemnity was 
certainly its purpose ; but there was an object beyond this, plainly ex- 
pressed, by which, indeed, it was to be accomplished, which was, to 
provide for '* payment of the notes," and payment " in whosoever hands 
the iame might hefimndP It is on payment alone, of the notes, that the 
"title conveyed and the obligation are to be void ;" and extraordinary 
means are provided to coerce payment, even before the endorsers sus- 
tain any damage. Now, if indemnity had been the sale object, these 
provisions would have been excluded « and others introduced to the 
effect ttiat the title and obligation should be void, on the endorsers 
being relieved or released from their responsibility. Such, however, 
is not the case. 

It is, then^ in the opinion of the court, not a mortgage of indemnity 
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to the endorsers, merely, but to secure the payment of the notes in ad- 
dition. The decision of this point carries with it the other one, taken 
by defendants' counsel, dependant upon it ; that being for indemnity, 
merely, the mortgage was not assignable. As a general rule the en- 
dorsement of the notes secured by a mortgage carries with it the mort- 
gage; this has not been denied in argument, and it has not been deem- 
ed necessary to cite authorities in suppont of it. In the present case 
there is an endorsement by Carey and others,^ to the plaintiff" without 
recourse," and we proceed to inquire as to its effects upon the trans 
fer of the mortgage. 

'*A qualified endorsement in no respect affects the negotiability of 
the instrument, but simply qualifies the duties, obligations, and re- 
sponsibilities of the endorser, ^resulting from the general principles of 
law. Thus, for example, the endorsement of a note to A, without re- 
course, will not restrain the negotiability of the note, but will simply 
exclude any responsibility of the endorser on the non-acceptance or 
non-pa,yment thereof." — Story on Prom, Notes, 160, sec, 146. 

The form of such an endorsement best expresses its nature and char- 
acter : '* James Atkins, sans recourse, or James Atkins, with intent 
only to transfer my interest, and not to* be subject to any liability, in 
case of non-acceptance or non-payment." — Story on Notes, 149 ; Chitty 
on Bills, 250, 251. 

Whatever interest then would pass by a general or full endorse- 
ment, it seems will pass by a qualified endorsement. If right in this 
respect, the endorsement in this case carried with it the right and in- 
terest of the mortgage, as it certainly did the right to the note itself. 
This, however, is not so material, as there is a direct assignment and 
transfer of the mortgage by Carey and others, the grantees, to the 
plaintiff. It is alleged that this is invalid on account of the erasure of 
the words Bank of Columbus, and interlineation of the name of plain- 
tiff, but the law is too well settled to admit of controversy on this point : 
'* An interlineation or erasure apparent on the face of the deed," says 
Chief Justice Marshall, in the case of Speake and others v. The Uni- 
ted States, '* does not of itself avoid it. To produce this effect, it must 
be shown to have been done under circumstances that the law does 
not warrant." — 9 Cranch, 28 ; 3 Con. R., 244. 

In that case the facts were distinctly put in issue by the plea ofnon 
est/actum, whereas in the case under consideration, there is neither 
averment nor proof that the alteration was illegally or improperly 
made. 

We might here close our examination of the case, having disposed 
of the objections raised by defendant in his pleading, and show a clear 
and sufficient right in the plaintiff to recover. All other defences, ac- 
cording to the rules of pleading, are considered as waived, especially 
such as are connected with the facts .of the case ; and the rule in this 
respect is founded upon principles of justice and propriety. Where a 
defence is made in appropriate season, the opposing party may pre- 
pare to meet it, to explain and remove whatever may be prejudicial 
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to his case. Bat when made at an unsuitable time, it 'may surprise, 
and if received, do injury and injustice. 

With these remarks, we proceed to notice objections urged in this 
court by defendants* counsel with great zeal, and oh which great reli- 
ance has been placed, which, though not presented by the defence be- 
low, it may be more satisfactory to have considered. ** That the mort- 
gage was made and delivered upon a state of circumstances which 
afterwards became changed and altered, and to effect purposes after- 
wards abandoned, and that in truth the deed was delivered upon con- 
ditions not performed. The notes were endorsed by them without 
recourse, that endorsement was contemporaneous with the making of the 
notes in point of law, and thus evinces an entire change of the original 
design of the parties. In argument it was said that Carey and others, 
never were bound, they did not become liable on Preston's account, 
they never were sureties at all, they never run any risk on his 
account." 

If all this be true, it was certainly most material to Preston's d<H 
fence; it must have been known to him at the time of filing his plea, 
and his failure to rely upori it, if not entirely at variance with its exist- 
ence, to say the least, is wholly inexplicable. The position ** that 
Carey and others, were never sureties nor liable on Preston's account, 
nor run any risk for him," is rather broad, considering the character 
of the deed and its provisions, declaring expressly that they had en- 
dorsed for him, and had become his securities. The other points are 
based on the assumption that " the endorsement of Carey and others, 
was contemporaneous loith the making of the notes in point of law ^^ and 
that Preston derived no benefit or advantage from it. 

Such a presumption would be a very forced one, opposed as it is to 
the recital of the deed, declaring that they had endorsed in blank, to 
its objects and purposes — its delivery and possession by plaintiff, and 
the direct object and end of Preston in making and procuring them all. 
The notes are payable at either of the Banks in Columbus, and were 
obviously designed for discount. The fact of the endorsement shows 
that he could not get money on his own credit, or the discount without 
endorsers may have been against the rules of the Bank ; hence he pro- 
cured them — that he could not get it on endorsement alone, hence he 
gave a security on property. Now that Preston, after completing his 
arrangement, and before presenting the notes fordiscouut, should have 
filled up the endorsement so as to destroy the liability of the endorsers, 
is wholly incredible ; the more so if the effect of tiie act were to in- 
validate the mortgage also. He would then, according to the argu- 
ment of defendants' counsel, have presented his notes for discount 
with no security But if the endorsement was of no use to him nor 
the mortgage either, why not destroy them and substitute his individ- 
ual note in .their place ] He certainly could not in honesty and fair- 
ness have presented a note secured apparently with endorsement and 
mortgage, for discount, which he knew at the time to be invalid and 
worthless. We will not presume a state of fe^cts so injurious to fair 
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dealing and commoti honesty. On the contfary, thd fair and rational 
inference is, that these instruments were made for an object which was 
attained, and that they were of use to him. The fair presumption is^ 
that the notes ware discounted whilst the endorsements were in blanks 
on the faith of tbem and the mongage, and that the endorsers either 
took then) up by (payment or otherwise, and afterwards transferred 
them to the present holder, he taking them with the qualified endorse- 
ment ; or that the endoi^ers, the notes having been discounted at Bank, 
bargained for their exoneration from the endorsement by giving an 
assignment of the mortgage, an arrangement which they had a right to 
make, and which Preston could not object to, as by it his purpose of 
saving his endorsers through mean8#of a deed made expressly for that 
object, was fully attained. 

We have seen, however, that the effect of the, qualified endorse- 
ment was to transfer the right and interest of the mortgage, so that the 
effect would be the same, whether the endorsement was filled up con- 
temporaneously with the note or afterwards. If the Bank or party ne- 
gotiating the notes, dispensed with the endorsement, so far as to take 
it without recourse, their design must have been to r«]y on the mort- 
gage ; and from the fact that it was not discharged, or in any way 
cancelled, but placed on the record found in possession of plaintiff, the 
inference is conclusive that Preston regarded • it -as valid, and a sub- 
sisting security. Strong as the above positions are, they are fortifted 
by the fact that credits appear on the notes for moneys received by 
plaintiff of defendant, to nearly half his indebtedness. 

We fully eonour in the position taken by defendants' counsel, that 
the mortgage created 9 trust for the payment of the notes, and that 
Carey and others might, in a proper case, have been decreed to allow 
th^ use of their names, if necessary to a suit, to have the mortgage 
properly applied to their payment.* This was not necessary in this 
oase, as they have assigned their mortgage to plaintiff 

Upon the whole, we are of opinion that the judgment of the court 
below was erroneous, and should be reversed. It is therefore consid- 
ered by the court, that the judgment of the superior court be, and the 
same is hereby reversed and set aside, with costs. And it is further 
ordered, that this case be remitted to the circuit court for the county 
of Gadsden, for further proceedings to be had in conformity to this 
opinion. 

Per Curiam, Jttdgment reversed. 

Where a part of mortgaged premises has been aliened by the mort- 
gagor, subsequent to the mortgage, the rule in equity, on a foreclosure 
and sale, is to require that part of the premises in which the mort- 
gagor has not parted with his equity of redemption, to be first sold ; 
and then, if necessary,^ that which has been aliened, and, where the lat- 
ter is in posseesion of different vendees, in the inverse order of aliena- 
tion.— -Maww v. Pa^ne, 1 Walker's Ch. U., p 459. (184S.) 



MOHTGAflKU t>EB^r-*^JlSB16?fMBNT OW, ftTC. 191 



MQRTGAGE^POWER TO SELL. 

A deed of trust is a mortgage, with ^ power conferred on the 
mortgagee or trustee, to sell without resort to a Court of Chancery 
for foreclosure. The power of foreclosure still belongs to a Court of 
Chancery, if the party chooses not to act on his power to sell. — Ben* 
nett et <ds, v. Vmon Bank et ah,, 5 Humphreys >R.f p. 612* (1845.) 

(RscsE, J. cited 4 Kent, 139, 140, 14i, 174.) 

MORTGAGOR AND MORTGAGEE. 

A mortgagor can go to either of two mortgagees and redeem ; and 
a second mortgagee can do the same thing, and have the same right. 
-^^Thamton r. The Portamouth <^ Arundel Navigation Company , 1 Holfi 
JS& R.,^. 56, (1845.) 

The mortgagee or incumbrancer, consenting to a sale of the mort* 
gaged^premises in an administration suit, does not thereby waive his 
right to be paid his principal, interest, and costs out of the moneys 
produced by the sale, in priority to the costs of the plaintiff in the 
caxk»e»^^JS^worih v. Hedop, 3 Hare*s Ch, R^, p* 485. (1845.) 

mortgaqj:d debt— assignment op. 

The assignment of a debt secured by a Du»'tgage» carries' with \t 
the mortgage, as an incident to the debt, although there is no mention 
made of the mortgage in the assignment. So, the assignment of a 
part of a debt, or of one of several notes secured by a mortgage^ 
carries with it a proportional interest in the mortgage, unless it is 
agreed between the parties, at the time, that no interest in the mort* 
gagg is to pass to the assigfiee. 

Where there are several notes falling due at different times, the fact 
that one note "becomes due first, will not, of itself, give it a preference 
over the rest, where the mortgaged premises are insufficient to pay 
the whole. 

The assignor may, if he see fit, give the assignee a priority of pay* 
inent ; but the law gives no such priority, where there is no under- 
standing or agreement between the parties to that effect,^^ Cooper V. 
ITlmann, 1 Walker's Ch, R.,p. 251, (1845.) 

Bill to foreclose a mortgage. 

On the first of October, 1836, Ulmann conveyed the mortgaged 
premises to Harvey Hunt and James M. Hunt, for $5,500. Two hun- 
dred dollars were paid down, and a mortgage and six promissory 
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i^otes were given for the balance ; — one note for $300 and interesti 
payable January 1st, 1837, and the others for $1^000 each, payable 
with interest, in one, two, three, four, and five yeslrs. The first two 
notes had been paid. The others remained unpaid, except $162, en- 
dorsed on the third note, previous to the assignment of it by Ulman& 
to complainant, by the folio wing^instrument : 

" I hereby assign to Benjamfn F. Cooper, the note of Harvey and 
James M. Hunt, becoming due on the first day of January, 1839, for 
$1,000, in payment of the ddbt due from me to Benjamin F. Cooper, 
as surviving partner of Zebulan H. Cooper, deceased, due to him by 
virtue of a judgment and decree in the Supreme Court and Court of 
Chancery, in the first circuit of the State of New York. The said 
Ulmann, in consideration of the premises, hereby agrees with, and 
declares to, the said Cooper, that if the mortgaged property referred 
to in the said note be encumbered hy any encumbrance prior to the 
said mortgage, then that the said Ulmann will contitiae liable to the 
said Cooper, to the amount of the judgment and decree, as if this 
agreement had not been executed. 

"Benjamin F. Cooper, 
*' Isaac J. Ulmann." 
" July 9th, 1839." 

Harvey Hunt was dead when the note was assigned, and James M. 
Hunt failing to pay it, a suit was brought upon it in the Circuit Couvl; 
of the United States, and a judgment recovered against him, by com- 
plainant, in June, 1840, for $1,141, on which an execution was subse- 
quently taken out, and returned unsatisfied. Three notes payable 
after the one assigned to complainant, still belonged to Ulmann, and the 
mortgaged property was not sufficient to pay both Ulmann and com- 
plainant. 

Seaman, for complainant. 

The assignment of the note to Cooper, carried with it so much of 
the mortgage as was necessary to pay it. The mortgage is an inci- 
dent to the debt, which it was given to secure/ and the assignment of 
the debt carries with it the mortgage. The notes must be paid out of 
jhe proceeds of the mortgaged premises, in the order they became 
due. — Mechanics^ Bank v. Bank of Niagara, 9 Wend,, 410, 1 Hopk., 
569. 

Emmons, fi3r defendant Ulmann. 

The mortgaged premises being insufficient to pay all of the notes 

^ they must be paid pro rata. Priority in time of payment does not 

give priority of right. — Donley v. Hays, 17 Serg, ^ Eawle, 400. The 

complainant might have collected his debt on his execution, and having 

failed to do so, he has lost his lien on the property, as against Ulmann. 



/ 
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The Chancellor. The assignment of a debt, secured by a mort- 
gage, carries with it the mortgage as an incident to the debt, although 
there is no mention made of the mortgage in the assignment So the 
assignment of a part of a debt, or of one of several notes secured by 
a mortgage, carries with it a proportional interest in the mortgage, 
unless it is agreed between the parties, at the time, that no interest in 
the mortgage is to pass to the assignee. — Oreen y. Hart^ 1 /. 72., 580 ; 
Pattison v. Hull, 9 Cow,, 1^1. 

The only question in the present case arises out of the inadequacy 
of the mortgaged premises for the payment of both complainant and 
Ulmann. 8hall they be paid pro rata, or shall a preference be given 
to complainant's debt, and he be paid first, leaving the balance to be 
applied on what is due to Ulmann 1 The mere fact that complainant's 
note was the first to become due, will not, of itself, give it a prefer- 
ence over the other notes. It was so decided, and I think correctly, 
in Donley v. Hays, YI Serg, ^ Rawle, 400. In that case a mortgage, 
and seven accompanying bonds, payable at different periods, had been 
given to secure a debt of $5,036, and the mortgagee had assigned four 
of ,the bonds to different individuals, retaining three himself. The 
mortgaged premises were sold for $2,000, and the question was, 
whether the several bonds should be paid in the order in which they 
became due, or jffro rata. The court decided they should be T^aid pro 
rata. There was no guarantee, no promise or representation of priority 
of payment in the case. There is no conflict between this case and 
The Mechanics^ Bank T. Bank of Niagara^ 9 Wend^ 410. On the con- 
trary, this last case, so far as any inference can be drawn from it, 
would seem to be a confirmation of the principle decided in Vordeyv. 
Hays, The case was this : $1,933, part of a bond and mortgage for 
$2,250, was assigned to pay a debt, and the mortgaged premises being 
afterwards sold, brought $1,350 only. The question was, whether the 
$t,350, belonged to the assignee, or must be divided, pro rata, between 
him and the mortgagee. The Superior Court of the City of New 
York, decided in favor of a pro rata distribution of the money ; but 
the judgment was afterwards reversed by the Supreme Court, on a 
writ of error. The reversal, however, was not upon the ground that 
an assignment of a part uf a debt, secured by a mortgage, gives to the 
assignee a right to exhaust the mortgage security to satisfy his part of 
the debt; but that, from the very terms of the assignment itself, in 
that particular case, it appeared such must have been the intention of 
the parties, at the time of making the assignment. The assignor may« 
if he see fit, give the assignee a priority of payment, but the law gives 
no such priority, where there is no understanding or agreement be- 
tween the parties, to that effect. The note, on its face, refers to the 
mortgage, and is payable to Ulmann or bearer. By the written as- 
signment, it was to be received, not as security, but in payment of 
the debt due from Ulmann to complainant, as surviving partner of 
Zebulun H. Cooper, deceased, and Ulmann agreed his liability to pay 
the debt should continue, if there was any prior encumbrance of the 

13 
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morfigftffed premiaes. It is eyident, from the assignment, the note waf 
to be tdkea as ahsolute payment of the debt, unless it should turn out 
tbero was a prior encumbrance ; but it is not so clear that its payment 
was to be preferred to the other notes, in case it should be found 
necessary to resort to the mortgaged premises for their payment. 
The testimony of Hunt, however, who was present at the time, re* 
mores all difficulty on this point. He says he understood from both 
parties, that the mortgage, or so much of it as was necessary to secure 
to complainant the payment of bis note, was assigned. He also says, 
Ulmann afterwards told him, complainant had a lien ou the mortgaged 
premises, to the anK^unt of the note. There must be a reference to 
a Master to compute the amount due complainant, for principal and 
interest, on the note held by him, and, on the coming in of the 
Master's report, a decree must be entered giring complainant a priority 
of payment out of the mortgaged premises. 



MURDER— PRINCIPAL AND ACCESSARY. 

On the trial of one indicted as accessary in the crime of murder, a 
transcript of the record of the conviction of the principal was received 
in evidence, it appearing in the transcript .that after the conviction of 
the principal he appealed to this supreme court, from which the case 
was sent back to the superior court ; but the decision of the supreme 
court not appearing in the transcript, Scldt that notwithstanding this 
omission, and though the decision should properly have been entered 
on the record, yet the transcript was good evidence against the acces- 
sary, for at most the judgment against the principal was only erro- 
neous. ^ 

An accessary cannot take advantage of error in the record against 
the principal ; and the attainder of the principal, while unreserved, is 
prima facte evidence against the accessary of the principal's guilt. 

Evidence on the part of a prisoner indicted as an accessary in mur- 
der^ diat he was a roan of violent passions, and often in the habit of 
using threatening language, intended to rebut the presumption arising 
from his threats against the deceased, is irrelevant and inadmissible. 

Threats of other persons against the deceased, or admissions by 
them that they had killed him, are only hearsay, and cannot be re- 
ceived in evidence. 

The court to which, on the removal of a cause, the transcript of re- 
cord is sent, is the sole judge whether the ^transcript is properly veri- 
fied, by the seal of the court from which it is sent, and all other courts 
are bound by its decision. 

The words vi ei artnis, in an indictment, are now superfluous, and 
more especially so in an indictment against an accessary, as his offence 
tends only to a breach of the peace, and is not, of itself, an actual 
breach of it.— TA« State v. Duncan, 6 IredeXTt R.,p. 236. (1846.) 
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AppfiAL from the superior court of law of Davie cousty, at the 
ftpring term, 1846, his Honor, JudgeX!ALJ>w£LL, presiding. 

This was an indictment against the defendant for being an acces- 
sary before the fact to the murder of William W, Feden. On this in- 
dictment the defendant was tried and conricted, and sentence of death 
being passed, he appealed to this court. The following are the facts 
upon which the points presented to this court arose ; 

One Underwood was indicted in the superior court of Wilkes, for 
the murder of one Peden ; and the prisoner, Duncan, was charged, in 
the same indictment, as accessary to the fact. At their instance the 
Irial was removed to Iredell ; and, on separate trials there.they were 
convicted and sentenced to be hanged, and each appealed. At De- 
cember term, 1845, it was decided by this court that the judgment 
against Underwood was not eironeous, and ordered that the decision 
should be certified to the euperior court of Isedell, to the intent thaft 
the said court should proceed to judgment and sentence accordingly. 
At the same term the judgment against Duncan was held to be erro* 
neons, and reversed, and a venire de novo was awarded ; and the usual 
certificate of that decision was also directed. Those cases nay be found 
reported ante pages 96 and 98. At the succeeding term of Iredell 
court, as stated in the record, '* the said James Underwood being 
brought to the bar, and being asked if he hath anything to say why 
sentence of death should not be pronounced upon him, and replying 
thereto that he hath not, the court doth thereupon, in obedience to the 
Judgment and mandate of the supreme court to the court directed," 
&c., proceeding, then, in the usual form of a sentence of death. There 
was, then, a venire de now awarded as to Duncan, and he obtained an 
order for the second removal of his trial to Davie. He was again eon- 
victed, and after sentence thereon he appealed to this court. 

On the trial there was offered in evidence, on behalf of the State, a 
transcript of the record of the court of Iredell, in the case of Under- 
wood, in order to show his conviction and the judgment. It was ob- 
jected to for the prisoner, because it did not appear therein what 
decision the supreme court had made upon the appeal ; and it was 
insisted that it should appear in the record, or at least be made to ap- 
pear by the order from th^ supreme court. On the part of the State, 
the certificate from the Supreme Couit to the Court of Iredell was 
then produced and read, and the court then allowed the transcript 
from Iredell to be read also. 

On the part of the State, it was proved, amongst other things, that the 
prisoner had threatened to kill Peden, or cause him to be killed. 
Thereupon the prisoner offered to prove that it was his habit, when in 
a passion, to use violent and threatening language toward others ; 
which being objected to on the part of the State, the court refused. 

The prisoner offered further to prove, that certain other perscMss 
harbored ill-will against Peden, and had threatened him ; and also, 
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that certain others had been suspected, and arrested upon a chaige of 
having murdered him. This evidence was also rejected. 

Attorney General, for tho State. 

No counsel in this court for the defendant. 

RuFFiN, C. J. The Court is of opinion, that the transcript from 
Iredell was proper evidence of the judgment on Underwood, as prin- 
cipal in the felony. It would have been right to set out in the record, 
as finally made up, the certificate from this Court as having been sent 
by the Clerk of this Court or brought in by the solicitor. But to the 
purpose for which it was offered, we think the record sufficient, as it 
18. It is true, that, after an appeal to this Court, any subsequent pro- 
ceedings in the Superior Court cannot b^ regarded by this Court, 
when the case is before us as between the parties directly affected by 
-those proceedings, by the appeal of one of them. But as the subject 
matter in this case, namely, a charge of murder against Underwood, 
was within the jurisdiction of the Superior Court, the ultimate judg- 
ment of that Court, not reversed nor vacated by appeal, it would 
seem, could not be impeached collaterally by another person, upon 
the ground that it did not appear that the cause, after the appeal from 
the first judgment, had not been remitted, and so was coram nonjudice. 
But however that may be, the record here shows, informally it may 
be admitted, that the Court, in passing sentence, professed to act in 
obedience to the decision of the Supreme Court on the appeal before 
taken by the prisoner, which the law, Rev, St., c. 33, sec. 6, directs 
shall be certified to the Superior Court, and thereupon requires the 
Superior Court to proceed to judgment and sentence agreeably to the 
decision of the Supreme Coutt and the laws of the State. We can- 
not understand less from this, than that a decision of the Supreme 
Court had been certified to the Superior Court, which made it the 
duty of the latter Court, to proceed in the case in some manner, though 
it does not directly appear in what particular manner. The cause 
cannot, therefore, be deemed to be coram non judice ; but, at worst, it 
is erroneous merely, to pass sentence of death without setting out at 
large the decision of the Supreme Court, as the authority for tho 
judgment. If, however, it be admitted to be errpneous in that point, 
yet it will not avail this prisoner ; for it seems to have been long 
agreed, that the accessary cannot take advantage of error in the record 
against the principal, and that the attainder of the principal, while 
i^reserved, \& prima fade evidence against the accessary of the prin- 
cipaVs gwWi.— I Hale. P, C, 625 ; 2 Hawk., c. 29, *. 40. 

The other points of evidence were, in our opinion, properly decided 
also. The evidence of the violence of the prisoner's passions and 
language, would rather operate against than for him, as showing a 
malignity of heart. At best, it was irrelevant, and could profit the 
prisoner nothing. 
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The threats of other persons against Peden, or admissions by them 
that they had killed him, were but hearsay^ and moreoYer, could not 
tend to establish, that Underwood and Duncan were not also guilty as 
charged. — State v. May, 4 Dev,, 328. Of the same character are the 
suspicions entertained by some people, that other persons had com- 
mitted or been concerned in the murder. Those matters were cer- 
tainly consistent with the guilt of those parties, and could therefore 
■erve no purpose but to mislead the jury. * 

There was then a motion in arrest of judgment. One ground was, 
that the transcript from Iredell (on which the trial was had in Davie,) 
did not show the seal of the Court of Wilkes, afiixed to that part of 
it which purported to set forth the transcript brought into the Court 
of Iredell from the Court of Wilkes. But it is manifest that the 
statement of the transcript from Wilkes, in the record of Iredell, as 
enrolled in Iredell, purports to be but a copy, and therefore could not 
have the impression of the seal of Wilkes. To the Judge of the 
Court in Iredell, it belonged to determine, as a matter of fact, whether 
the transcript purporting to come from Wilkes, was verified by the 
seal of that Court, and really came from it. Having been received as 
a tr.anscript from Wilkes, and enrolled as such in making up the 
record in Iredell, it was conclusive in the Court of Davie, that the 
transcript, which purported to come from the Court of Wilkes, actual- 
ly came from it. 

Another ground is, that the indictment does not lay the oifence vi et 
armis. In point of fact, that part of the indictment, which charges the 
assault and killing by Underwood, lays them vi et armis; but in charg- 
ing Duncan as accessary in the conclusion of the Court, it finds that 
he " feloniously, wickedly, wilfully, and of his malice aforethought, 
did incite, move, procure, aid, counsel, hire, and command the said 
James Underwood," &c., omitting *• force and arms." And this, we 
think, is sufficient. It is agreeable to the nature of the offence charged 
on the prisoner ; which is not a crime of which force is a constituent, 
but merely that of inducing another person to commit such a crime. 
However it might be at common law or in England, under the Statute 
of Hen. VIII, our act, Rev. St., c, 35, 5. 12, must be deemed to dispense 
with those terms. As was said in the State v. Moses, 2 Dev., 452, the 
legislature meant that it should be sufficient for the indictment directly 
to aver the facts and circumstances, which constitute the crime, and 
that is done here in the words, that the prisoner ** feloniously procur- 
ed, hired," &c., Underwood to kill and murder Peden. In the case 
just cited, it was considered, that vi et armis et baculis were but words 
of form, now rendered superfluous ; and in reference to an indict- 
ment against an accessary they are plainly so, inasmuch as his offence 
tends only to a breach of the peace, and is not, of itself, an actual 
breach of it.— Hawk. B., 2, c, 25, sec. 90 ; Rex v. Busks, 7 T. R., 4. 

There is, therefore, oo error in the record ; and this must be certifi- 
ed accordingly. 

Per Curiam. Ordered to he certified accordingly. 
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NBWLY DISCOVERED EVIDENCE. 

It is a ground of relief in equity, tbat a party has, since a trial ait law, 
discoT'ered evidence, of which he bad no knowledge, and which, with 
due diligence, he could not have discovered before the trial ; and such 
newly discovered evidence need not be in writing.—- Ca»^ey v. Blairg 1 
Richardson's Eq. R,,jf, 4tl, (1845.) 

NEW TRIAL. 

The supreme court will not grant a new trial in criminal cases on a 
mere doubt, such as would justify a jury in rendering a judgment of 
not guilty. Yet where the evidence is not sufficient to warrant the ver- 
dict, the court will grant a new trial, although rashness does not ap- 
pear. — Bedford v. The State, 5 Hum'p'hrey* s Ii.,p. 552. (1845.) 

The plaintiff in error, Maria Bedford, was tried by Judge King and 
a jury, m the criminal court of Memphis, and found guilty of receiving 
stolen goods, knowing them to have been stolen, and sentenced to 
confinement in the penitentiary. From this judgment she appealed. 

B^rry, for the plaintiff in error. 

Attorney General, fovi^e Si^Xe* 

Green, J., delivered the opinion of the court. 

The prisoner stands convicted of having received stolen goods, 
knowing them to have been stolen, with intent to defraud the owner. 
It is insisted the evidence does not establish her guilt, and that this 
court ought to grant a new trial. In the case of Dain v. The Siate^ 2 
Humph. R., 442, this court said — " The rule, that this court will not 
grant a new tiial, upon the facts, unless the jury shall appear guilty 
of great rashness, does not apply to criminal cases.** 

In the case #f Kirhy v. The State, 3 Humph. R., 304, the court, after 
commenting upon what is above quoted from the opinion of Dain's 
ease, say — "AU we mean to say in Dain' s case, is, that the rule, in the 
strong language in which it is so frequently laid down in civil cases, 
does not apply, as there stated, in criminal cases.*' 

Although, therefore, upon a mere doubt, such as would justify a jury 
in a verdict of not guilty, we would not grant a new trial, yet where 
the evidence is not sufficient to warrant the verdict, a new trial will be 
granted in criminal cases, although it may not be such a case of rash- 
ness as would induce a like judgment in a civil case. In the case be- 
fore the court the facts are in a narrow compass. 

The defendant lived in Memphis, with one William Bellew, as his 
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wife, the parties being unmarried. They kept a boarding-house/ and 
had boarders. The articles stolen (a leather trunk and some mechan^ 
ical tools) were found in the house, and under the bed in which Bel 
lew and the defendant slept. The trunk had man's apparel in it, and 
the tools were in a box, in which also were found some bed dotbefl, 
which the defendant clainied. Bellew was apprehended, and while 
he was at the magistrate's ofiice a party watched the defendant, to 
see if she would hide anything, but she made no attempt to do 
so. This was all the evidence. Upon this eyidence we do not think 
the conviction ought to stand. For, how reprehensible soever her 
mode of life may be, and calculated to create suspicion that she would 
readily engage in other crimes, yet we ought not to penonit her to he 
punished for such crimes unless she be proved guilty. In this case, 
the proof does not fix on her a knowledge that the goods were stolen. 
There is nothing from which we can infer that Bellew told her they 
were stolen ; and unless he did so, might not she suppose that he had 
honestly purchased them 1 The mere fact that they were found in the 
bed -room of herself and Bellew, is not incompatible with her inno- 
cence — the facts proved must be inconsistent with any other hypothe- 
sis than the defenidant's guilt. Such is not the ease here. 

Reverse the judgment, and awftrd anew trial, 

T. R. & Co. recovered a judgment against J., who moved for a new 
trial, which was granted him upon his paying the costs of suit within 
ninety days : Ileld^ that the payment of the costs within the ninety days 
could not be construed to be ^ condition precedent ; he was entitled 
to his new trial whether he paid the costs or not, and if he failed to 
pay, the opposite party must resort to their legal remedy to obtaii» 
them. — Johnson v. Taylor , Reed ^r Co., 3 Smedes ^ MarshalVt R,,f 
92. (1845.) 

Error from the circuit court of Yazoo county. 

The facts of this case, so far as the opinion of the court renders a 
statement of them necessary, are as follows, to wit : On the 9th day of 
May, 1840, Parham Buford conveyed, in trust, for the benefit of his 
creditors, who are not named in the deed of trust, and never formally 
accepted it, to A. G. Harrison, all his moneys, debts, goods, chattels, 
and all his estate, real as well as personal. Taylor, Reed & Co., 
having recovered a judgment at the November term, 1839, of the 
circuit court of Yazoo county, against said Buford, for $525 87, on the 
1st day of March, 1841, sued out of the office of the clerk of said court 
a process of garnishment, which was served on John Johnson, who, in 
his answer, stated that he owed Buford nothing, but he was indebted 
to the trustee in said deed of trust, about $250. T., R. & Co. alleged 
that John Johnson had not discovered the truth; and a jury was em 



200 NEW TRIAf 

pannelled to try the issue, who found a verdict for T., R. & Co. J« 
then moved the court for a new trial. Hia motion was sustained, a 
new trial granted, upon his paying all costs within ninety days. At 
the next term of the court, in November, 1843, T., ^. & Co., moved to 
dismiss the case from the docket, and award an execution, because J 
had not paid the costs within the ninety days, nor, in fact, paid them 
at all. On the trial of this motion, T., R. & Co. introduced Gib- 
son Barnes, who, being sworn, stated that he was a deputy clerk of 
said court ; that shortly before the expiration of the ninety days, Fred- 
erick W. Wheliss came into the clerk's office, and said he had the mo- 
ney to pay the costs of said suit, but he left it at his house, which the 
witness stated was about three miles from the clerk's office, yet he 
would get it if required to do so ; that he, Barnes, said it was not ne- 
cessary, and told Wheliss he might consider the costs as paid — intend- 
ing to pay them himself, if called for, though he did not tell Wheliss 
so ; that a few weeks afterwards Wheliss came and paid the costs. 
The defendant, Johnson, then called Thomas P. Slade, the clerk of 
the court, who testified that Barnes informed him of the above conver- 
sation with Wheliss, a day or two after it took place, and from that 
time he considered the costs as paid, and himself liable for them ; that 
he had ever since been ready and willing to pay them, and was so 
still. This being all the evidence, the court sustained the motion, and 
ordered the cause to be dismissed, and that execution issue ; to which 
the defendant excepted, and now brings the case up by writ of error. 

Wilkinson and Miles, for plaintiff in error. 

The condition upon which the new trial was awarded, is insensible, 
could not have been carried into effect, and is such as the court had no 
power to make. There is no person named in the award of the new 
trial who is to receive the costs. We are not (old whether it was to 
be paid to an officer of the court, or to any other person ; and the time 
of payment being in vacation, and no person being designated in the 
order, there was no one authorized to receive it. And if, under such 
circumstances, it had been paid by Johnson, he would have been lia- 
ble to pay it over again. 

But, in the second plade, it was in point of fact paid, as we think 
the record abundantly shows. The court is referred, upon this branch 
of the cause, to the authorities at the end of the brief. 

And at any rate, there was sufficient reason "shown why it was not 
paid. The award of the new trial ought, therefore, to stand, and the 
insensible condition annexed to it s)iould be regarded as void. 

That a new trial of the cause was properly awarded, the authorities, 
we are persuaded, fully show. — See Brashear v. West, 7 Peters^ 608 ; 
Brmcn v. Mintum, 2 GaJtison,557 ; Brooks v. Marhury, 11 Wheat,, 78; 
6 Condensed R., U. S., 232, 233 ; Nicole v. Munford, 4 J. C. R., 529 ; 
1 1 Wend,, 250 ; 4 Mason, 183, 206, These cases, and especially the 
last, fully establish the principle, that, *' if a conveyance or assignment 
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be made by a debtor in trust, for the benefit of creditors, not parties to 
the assignment, and an attachment be afterw^ards sued out, at the in- 
stance of a creditor, and served before such assent is expressly given, 
the deed is not void as to the attaching creditor." And the only cases 
which countenance the opposite doctrine, (which are to be found in the 
Massachusetts Reports,) are noticed and successfully exposed in seve- 
ral of the above-cited causes. 

The finding of the jury was wrong, therefore, and the court having 
misled them by its palpably erroneous exposition of the law, very pro- 
perly awarded a new trial. It seems strange, however, that in its ef- 
forts to rectify its own error, it should have imposed such unreasona- 
ble terms, and have held Johnson to a literal compliance with them, 
heeding no excuse for his failure, if he did fail, and unceremoliiously 
denying him all chance for that justice, which the blunder of the court 
alone had caused him to fall short of at the first trial. It is clear, that 
if another trial of the cause is not had, Johnson will be compelled to 
pay this money twice : for' the erroneous recovery of him, by the de- 
fendants in error, will be no bar to a suit by the trustee of the credit- 
ors of Buford..— See 4 Mun/ard, 207, 364; 1 J. J. MarshcdU 479 ; 5 J. 
J. Marshall, 243 ; 6 Cowen, 582 : 2 Wendell, 293 ; 7 Wendell, 522 ; 
Gilmer* s R,, 123 ; 1 Pa. jR., 399 ; Graham on New Trials, 600 ; 1 
Virginia Cases, 123; 2 H. d- M., 614; 9 J. R., 370. 

Battaile, for defendants in error. 

It seems to my mind very clear, that the verdict and judgment, last 
obtained by defendants in error, from the evidence set out in the bill 
of exceptions, taken by the counsel in t(ie court below, of defendants 
in error, should not have been disturbed by the circuit judge. The 
deed of assignment of Buford to Harrison, is on its face most palpably 
fraudulent. But if there could be any doubt of this, the evidence im- 
bodied in the bill of exceptions establishes the fraudulent character of 
the instrument, as to creditors, to the exclusion of every reasonable 
doubt. The deed itself is its own best exponent, and from its very 
terms is almost evidently in violation of the statute against fraudulent 
conveyances, and was intended to hinder, delay, and defraud creditors 
The fraudulent intention and purposes of such conveyances, can rarely, 
if ever, be proven by positive evidence. The true character of such 
conveyances is usually made to appear by the studied effort at the con- 
cealment of its real purposes, which.its language betrays ; by the coni- 
bined force of numerous indtda, of fraud ; or by the irresistible con- 
clusion, which the mind is forced to from the coincidence of many 
facts and circumstances, each of which is a badge of fraud. It often 
happens that the very attempt to make the instrument present the 
outward appearance of consistency and fairness, discloses its intvard 
and real deformity and vice. 

For any thing that is shown in evidence, the possession of the per- 
sonaUy and choses in action conveyed, ^remained with the debtor, 
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Buford ; the evidence justifies the presumption. The assignment deed 
professes to convey all of his property, *' real as ivell as personal, of 
what kind, nature or quality soever/' And there is no proof of the 
delivery of possession hy Buford to Harrison, of any portion of it 
whatsoever. Yet there seems, from the evidence in the hill of excep 
tions, to have been an attempt to prove a delivery of possession, 
which signally failed of its establishment; which renders the pre* 
sumption violent, and the conclusion irresistible, that the possession 
was retained. It is true, it is proved that Harrison was once in po&- 
session of Johnson's note ; but there is no proof that it was delivered 
to him by Buford^ It is a well established principle, which I conceive 
too generally acknowledged to require the citation of authority, that 
the retention of possession of personal property by the grantor, which 
has been by him conveyed in an absolute deed of conveyance, left un- 
explained, is fraud per se. This is the doctrine sanctioned by the 
supreme tribunals of nearly all our sister States, and many English 
authorities. But the doctrine of fraud, per se, is carried so far, by most 
of the English decisions, and nearly all of the decisions of the Supreme 
Court of the United States, as to preclude all explanation of inconsis- 
tent possession. 

But there are many badges of fraud established by the evidence : 

1. There is no schedule of the property, notes, and other choses in 
action conveyed. — 6 Mass.^ 339 ; Twtfne^s Case, 3 Coke, 87 ; Angd on 
Assignment, 66; 4 Mason, 206; 1 Binn, 516; 4 Wash. C. C. R., 23? 
7 Greenl, 84 ; 5 N. H., 118. 

2. There is no schedule of debts ; nor any creditors named. — 
6 Mass., 339 ; Angd on Assignment, 66 ; and authorities there cited 

4 Dall. R., 76. 

3. Buford, the debtor, was badly broke, as is the expression used 
in the testimony, at the time he executed the assignment.^ — 1 Munroe^ 
105, 106 ; 3 Mon., 3; 3 Mun/., 521. 

4. There is no description of the real estate pretended to be con- 
veyed.— 13 J. jR., 97. 

5. There is no evidence, that the creditors of Buford eves sanc- 
tioned, or accepted of the assignment ; or even that they ever had any 
knowledge of it, until after it was executed ; for none of them signed^ 
it.— 10 Pick., 408; 5 Mass., 144; 6 Mass., 339; 17 Mass., 454; 

5 Condensed English C. 12., 1-7; 3 MerivaU, 101 ; 18 Ves.^ 98. 

• 6. There were judgments existing against Buford, at the date of 
the assignment, as appears from the evidence, which were liens on the 
property. The deed was certainly ft^audulent as to the judgment- 
creditors. And the judgment of dejfendants in error, it will be seen hy 
reference to the record, was recovered more than six months hffore the 
assignment was eacecuted. — 4 J. C. R., 622, 529 ; 14 J". R., 464. As to 
attaching creditor, see 1 Pick., 357 ; 11 Pick., 16, 298. 

7. After the assignment, Buford attempted to collect the note of 
Tohnson. 
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8. No valuable consideration is expressed, as passing from Harrison 
to Buford ; nor is there any propf, that Harrison ever acted as trustee. 
The deed is therefore void, as a conveyance to Harrison, for want of 
consideration. Had there been one peppercorn mentioned, it would 
have been sufficient to have supported the deed ; but in the absence 
of any, the least consideration, for no compensation even is provided 
for HaiTison, the title to the property cannot vest in the trustee, and 
the deed is void at common law. — Roberts on Fraudulent Con.^ 429 ; 
2 Siory*s Eq,, (2d ed.)^. 303, sec 1036, b. ; p. 235, 236, sec 972, «. (4) ; 
^,310, sec. 1046; 1 Mon. 12., 105; Simon/ English C. R., 1, 14; 
11 Pick,, 76, 298; 1 Pick., 267; 1 Chitty's Pr., 303, 331 ; 1 Pirtle's 
Dig., 464 ; 2 Chitty's Pr., 60 ; 2 Sugden on Vendors, 159. The exist- 
ence of so many badges, so fully corroborate the impeachment of the 
deed for frauds that 1 feel confident, this court must adjudge it fraudu- 
lent and vdid, as to creditors. Especially, as a jury has already, by 
their verdict, declared it fraudulent. ^-7 Cowen, 301 ; 9 J. R., 342 ; 
8 Wend., 375; Angel on Assignment, 113. 

Even, however, should the court think that the deed of assignment 
is valid, the plaintiff in error was only entitled to the new trial upon 
his complying with the condition imposed by the court granting it ; 
that was, the actual payment of the costs, to the parties entitled to 
them, within the ninety days. The language of our statute, on new 
trials, is, that " every new trial granted at law, shall be on such terms and 
conditions as the court shall direct.'* — How. ^ H. Dig., 616. The 
court, therefore, undoubtedly had the power to impose the condition. 
And why not enforce it ? The benefit of the new trial was awarded 
on terms ; and it would be unjust, that the party should have the pri- 
vilege of the new trial, without complying to the terms. It is clear, 
that the terms were not complied with. By them it must be under- 
stood, that a performance could only be done by the actual payment 
of the costs, to those who were entitled to them, viz., the opposite 
party, who is presumed, in law, to have paid the officers of court, the 
witnesses, and sheriff, &c. The clerk had no right to receive the mo- 
ney in vacation. Payment to the clerk is only authorized when the 
court orders the payment of money into court. Much less had the 
clerk the power to assume the payment of the costs himself, and dis- 
charge the defendant Johnson from the condition. If this were the 
practice, in case of the insolvency of the clerk, parties in all such cases 
might lose their costs entirely. It is clear, that there was no actual 
payment of the money, within the ninety days. It is not within the 
ordinary duties of the clerk, to execute such orders of the court, or to 
receive costs in such cases, in vacation, under a rule of court. Such 
orders, if intended to authorize the clerk to receive the costs, would he 
conferring judicial power on the clerk, to be exercised in vacation ; 
and such orders are void, being extra judicial, and mere matters in pais. 
See to this effect, 1 /. J. Marsh, 478, 479. Our statute on the subject 
of terms and conditions on granting new trials, is very strong, and 
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overrules all decisions upon the practices in other States, unless made 
under similar statutes. 

But if the clerk, or his deputy, was bound to take the assumpsit of 
the defendant, Johnson, in lieu of the actual payment of the costs, was 
he authorized totake the assumpsit of Wheliss, a mere stranger? 

The payment of all costs within ninety days, was a condition prece* 
dent to the taking effect of the order granting the new trial, and should 
have been strictly performed ; without which, the srrant of the new 
trial did not take effect, nor did it operate to set asiSe the verdict and 
judgment rendered for defendants in error, at the previous term. But 
the verdict and judgment remained unaffected, and in full force ; was 
an end to the suit, and the plaintiff in error went out of Court. 

Although the amount involved in this case is small, and for its sake 
alone would not have required as elaborate an argument even as this, 
yet the question of the validity of the deed of assignment is impor- 
tant, as involving important interests ; and the question of the pay- 
ment, on granting new trials, of costs, imposed as a condition, in strict 
conformity to such condition, is important to be settled, that the prac- 
tice may be established, one way or another. 

Upon the grounds set forth above, I think the Circuit Court did not 
err in ordering the case to be stricken off the docket, and in leaving 
the verdict and judgment rendered at the previous term undisturbed. 

Per Curiam. — By the record, it appears that Johnson had been 
summoned as a garnishee, by Taylor, Reed &Co., as judgment credi- 
tors of Parham Buford. An issue was taken on his answer, and a 
verdict found against him. Having obtained a new trial, a second 
verdict was found, and he again moved for a new trial, which the 
Court granted on terms, to wit : the payment of the costs within 
ninety days. At the succeeding term, the defendants in error moved 
to dismiss, because the costs had not been paid, and the Court sus- 
tained the motion ; and it is to reverse this judgment that the case 
comes up ; so that it will be perceived the merits of the controversy 
are not now involved. For if the judgment was correct, the case 
was at an end ; and if it was erroneous, the cause should still stand 
for a new trial. 

The deputy clerk stated; that a few days before the expiration of 
the ninety days, one Wheliss came into the office, and stated that he 
had the money to pay the costs, but it was at home ; that he could 
get it if necessary ; upon which the witness remarked to him, that he 
might consider them paid. A few weeks afterwards, said Wheliss 
came to arrange the matter of costs for Johnson, and did actually pay 
them. The Clerk stated, that in a few days he was informed by his 
deputy what had transpired, and from that time he considered the 
costs as paid, and himself liable ; and that he had always since been 
ready and Willing to pay them when called for, and was so still. 

It would be harsh, under these circumstances, to deprive the party 
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of his new trial. The agreement of the clerk, to whom at least part 
of the costs were due, must be considered as a waiver. The party, 
it seems, was not in default. He stated his readiness to pay, but pay- 
ment was dispensed with by the clerk, and it would be a surprise on 
him to turn him out of Court, because of the non-payment under such 
circumstances. But again, the payment of costs cannot be construed 
as a condition precedent. The order was made in term time, and 
took effect then, or it did not take effect at all. The costs were to be 
paid in ninety days. This only imposed on the party a liability for 
the costs. The grant of a new trial was absolute at the time it was 
made, and if the party failed to pay the costs, the opposite party was 
entitled to his legal remedy for them. — 5 J. J, Marsh, 242. 

Judgment reversed, and cause remanded for trtah 

NOTE. 

A promissory note was made payable " at either Bank in Boston," 
in four months from December 27th, 1841, and was endorsed by the 
payee : on the 27th of April, 1842, the holder sent a messenger, with 
a note and a written notice to the endorser requesting payment, to 
the house in which the maker and endorser resided. The maker was 
absent, but the endorser read the notice and told the messenger, that 
the maker would see the holder in a short time, and wished him not 
to sue the note until the maker should sue him. No demand was 
afterwards made on the maker, nor notice given to the endorser. 
.Held, that the endorser had waived a legal demand and notice, and 
was answerable to the holder. — Gove v. Vinning, 7 MeicalfU R,, p 
pl2. (1845.) 

(Shaw, C. J. cited LcfiingwtU v. White, 1 Johns. Cos., 99 ; Mechanics* 
Bank V. GrisiDold, 7 Wend., 165 ; Leonard v. Gray, 10 Wend., 504 ; Taimton 
Bank v. Richardson, 5 Pick,, 436 ; Thornton v. Wynn, 12 Wheat., 183 ; Wood 
V. Broton, 1 Stark. R., 217.) 

The holder of a bill or note has a iH^ht to adopt a private convey- 
ance, instead of the mail, for the receipt and transmission of notice to 
a drawer or endorser of the dishonor thereof;;^ but in such case, it is 
incumbent on the holder to show, that due diligence was used.«- 
Jarvis v. St. Croix Mamifacturing Co., 23 Maine R., p. 287. (1845.) 

* . . . 

Where a note is endorsed in a different government from that in 

which it was given, the endorsement is a 4iew and substantive con- 
tract ; and, as betwixt the endorser and endorsee, is subject to the 
laws of such government; but such endorsement cannot change the 
original liability of the promisor. — Dow v. Rowell, 12 New Hampshire 
R., p. 49. (1845.) 

(UrHAM, J. cited 6 Cranch, 221 ; Slocum v. Pomeroy, 2 Cond., 351.) 
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Where a note was endorsed in the partnership name, and one of the 
partners wrote at the foot of the note an agreement, to acknowledge 
notice at a particular place, and notice was given according to the 
agreement : Ileldj that such notice was sufficient to bind the other 
partners in a notice against them.^-^iVz^^^ r. Hunt^ 4 Smedes 6e Mat' 
skairs R., p.702. (1846.) 

NOTE— AGREEMENT BETWEEN PARTIES. 

One who receives a nbte, with knowledge of an agreement between 
the original holder and the endorsers, that but one-fifth of the amount 
should be paid at maturity, a new note being given for the balance, 
will be bound by the stipulation* — Bush v Wright et al,, 10 RobinwiCs 
La. R.,p, 23. (1845.) 

NOTE— GUARANTY. 

Where at the time when a note, payable on demand, was endorsed 
and guaranteed, the maker was solvent, and so continued for two 
years thereafter, during which time and until the maker had failed, 
the holder made no attempt to collect it, and gave no notice to the 
guarantor, the latter is discharged. 

If the guarantor of a note is discharged by the negligence of the 
holder, in order to render the guarantor liable notwithstanding, an 
acknowledgment of liability, or promise of payment, must be made 
with a full knowledge of the want of due diligence on the part of the 
holder ; and such fact must be proved by the plaintiflT, if he would 
avoid the effect of his laches. — Gamage v. Hutchim^ 23 Maine il., p» 
665. (1845.) • 

Assu»tpsiT against Hutchins as guarantor of a note of which a copy 
follows : 

" Portland, JtJNE 2, 1836* 

" Value received I promise to pay Moses Hutchins, Jr., or order, one 
hundred and fifteen dollars on demand, and interest. 

Wm. Ricp." 

On th« back of the note were these words, subscribed by Hutchins, 
without date. 

^* For value received I guarantee the payment of the within note to 
W. Gamage. Mosfis Hutchins^ Jr." 

The action was commenced December 30, 184 h 

The action was opened for trial, when the defendant contended, 
that the plaintiff was not entitled to nrevail without first showing a 



/ 



reasonable demand of Rice, and notice to the defendant of non-pay- 
ment. The Judge ruled, that no demand or notice was necessary. 
Witnesses were examined, and depositions r^d, when the parties 
agreed to take the case from the jory, and turn it into a statement of 
facts ; and thereupon that the Court should render such judgment as 
ahould be proper and legaL 

The view of the eridence taken by the court appears in the opinion. 
Hdmmans, for the plaintiff. 

* The note, when sold by the defendant, was due, being on demand i 
and in order to charge the party it was not necessary to take any 
measures whatever. The liability was fixed, and the guaranty was 
absolate i^nd unconditional in its terms.-^C^^i^v. Litde^ 2 Chreenl,, 261 ; 

2 Johns, Cos,, 409; 7 Conn., 523 1 Read v. CiOts, 1 Greenl., 186; 8 
Wend., 403 ; 12 Eas^, 227 ; 8 PicL, 423 ; 20 Maine, 28 ; 4 Oreenl., 
521. 

But if demand and notice were necessary, the proof is that these were 
done 

It is a well settled principle, that where demand and notice are ne-* 
cessary, and have been omitted, and the endorser or guarantor, with a 
knowledge of the facts, promise to pay the debt, he is bound by such 
promise.— 7 East, 221', 12 Mass., 52; 7 Conn., 523 ', 2 Camph., 198; 

3 cT. R. , 6S. 

Mere delay in proceedin^against the principal, will not discharge a 
surety or guarantor. — 2 Pick., 581 ; 1 Holt, 87 ; 5 Greenl, 130 ; 3 Ma- 
son, 446 ; 5 Wend., 501 } 10 Pick., 129 ; U Pick., 156. 

ShepUy, for the defendant. " * 

The engagement of a guarantor is but a promise to answer for the 
payment of some debt, or the performance of some duty, in case of 
the failure of some other person first liable.— *i^(ei!Z on Guaranty, 1 ; 3 
Kent, 121. 

The holder of 'the note, as a general rule, should take the usual le^ 
gal steps, to secure the debt«from the principal, before he can* call on 
the guarantor. The holder should make use of reasonable diligence 
to obtain payment of the pMncipal, and if he fails, give notice to the 
guarantor of the failure.— 8 East, 242 ; 2 Taunt, 206 ; Oyford Bankr, 
Haynes, 8 Pick., 423 ; 9 Serg. 4" Rawle, 202 ; Chitty an Bills, (8 Am, 
Ed.,) 474 ; 2 GillSfJokn,, 302 ; 6 Conn., 81 ; Loveland v. SAepard, 2 
JSill, 139. 

The exception to this rule is, where the debt was due and payable 
before the guaranty was entered into, as stated in Read v. Cutts, 7 
Gheefd^, 186 ; and is, in fact, an absolute, and not a collateral guaranty. 
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The plaintiflfmust show that the guaranty was made after the parties 
were all previously fixed. 

The facts show r^ waiver of any rights, and certainly none when 
the defendant had knowledge of the true state of the case. It is an- 
swer enough that the plaintiff admitted, after all this, that the de- 
fendant was not liable. The principal remained able to pay for more 
than two years, and afterwards failed ; and then, and not before, was 
the defendant called upon. If the defendant is liable, the condition of 
a guarantor is quite as onerous as that of a surety. 

The opinion of the court was drawn up by 

Whitman, C J.^-The note in suit was made by one Rice, and en- 
dorsed to the plaintiff, with a guaranty that the note should be paid to 
the plaintiff. The note was payable on demand. At the time of the 
endorsement and guaranty Rice was solvent, and so continued for 
about two years thereafter, during which time it .does not appear that 
the plaintiff made any effort to collect the note. Such negligence 
should, ordinarily, exonerate the guarantor from liability. — Oxford 
Bank V. Haynes, 8 Pick,, 423 ; Talbot v. Gay^ 18 Pick,, 534 ; Story on 
Bills o/Exch., 3U,and Note. 

But it is insisted, on the part of the plaintiff, that the defendant has 
waived this ground of defence, by acknowledging his liability, ana 
promising to pay the amount due, if Rice did not. And he contends 
that this case is similar, in principle, to the case of a simple en- 
dorser of a promissory note of hand, when demand of payment and 
notice of default has not been given, and still the endorser acknow- 
ledges himself holden to pay it. In this case it does not seem to 
have been proved that the guarantor, the defendant, at two differ- 
ent times recognised his liability to pay the amount due in case Rice 
should not ; and we are not disposed to question the similitude in this 
-espect, between that of a guarantor and that of an endorser, simply. 
But it should distinctly appear, that the recognition was made after 
laches of the holder had taken place, in the case of a simple endorse- 
ment ; and in the case of a guarantor, after the holder had unreason- 
ably delayed to enforce payment, until the promisor had become in- 
solvent 

In the present instance, however, we. are unable to ascertain, from 
the case as presented in the copies furnished, whether the acknow- 
ledgments relied upon were made before or after Rice had failed. By 
one witness it is stated, that what he heard was in June or July, four 
years ago; and by the other, that the conversation he heard was about 
three years ago ; and it does not appear in the copies furnished whe- 
ther these acknowledgments took place before or after Rice failed — 
the times of taking the testimony not being stated. 

We, however, do not deem it material to ascertain when they were 
made. It must be considered as undeniable, that, to render an en- 
dorser or guarantor liable, in either of such cases, any acknowledg- 
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meat of liability^ orpTomise of paytticait, must, in order tfp b^ «fleebial» 
be made with a full knowledge of tbe want of due diltgjence on the 
part of the bolder, and such fact aiuat; be proved) by ^e plaintiff, if b» 
would anoid the effect of his laches.. In the case heveit does not a^ : 
pear that the defendant,^when he made tbe admissioni' reiied upon, 
had any knowledge that Rice bad remained soWelitfoF two years after 
the giving of the guaranty, and had then failed, if such fact had then 
taken place ; and if«it had not then taken place, the acknowledgments 
proved w^re nothing nKore than a recognition of the liabtlky ov^rHiaUy 
created,, as still existing, without asiy such conceosioa^. 

Under such circumstaneee, we can havts no ddcdbt iduBi tlbe piainUff 
should become non-suit. 

NOTE— MEMORANDUM ON MARGIW. 

If there be a writing on a note, under the signature, pjut en at the 
time of the making thereof, varying its terms, and this has' been taken 
from the note by an endorsee, and not produced, it v 111 be presumed 
to have been a material and valid part of the contract, whic>t could not 
be taken from the note without rendering it void, unless tbe holder 
shows, clearly and satisfactorily, that the removal of the wming from 
the note made no material alteration. 

Where there Was written at the bottom of a note, at the time it was 
made, a memorandum that it was not to be collected nntil a 'person 
named '^should take it up himself/' as the niaker '^bad paid (such 
third person) for the same," such memorandum constitutes a part of 
the contract, neither repugnant nor immaterial, and ' cannot be taken 
from the note by the payee, or endorsee, without renderinip' the note 
void. — Johnson v. Ekagan, 23 Maine R.^ p. 329". (1845^ 

« 

The plaiiftifl) as endorsee, brought his action against the defendant, 
on a note given by him to Harriet Treat, dated March 8tb, 1838, for 
#28 82, payable on demand, with interest. The consideration of the 
note was two small notes, from the defendant to Nathaniel Treaty 
given up, at the time, to the defendant, by the agent of Barriet Treat* 
When the note was made, and at the time it viras endorsed t^ John- 
son, the following memorandum, as the subscribing witness to the not# 
recollected it, was at the bottom of the note, and had been lakeB there* 
from before fbe time of trial : 

«* Tins note iK>t to be eolleeted until Nathaniel TreattdceB it up 
hiiiMelf,ior sees about, (soasething like that,) as Mr. Heagatt baa paia 
said Treat ibr the same.'^ 

It was agreied by the patties^ &at tba:coait 8h€«ld<or4eriftiiOD«attiS 
or defattk,) as in the opinioD of the eourt ttiigbs b* prG|ier4 

ft 

EMijf 4* •Pt'twe, for the plaia^, aontendffd that ^tbia^ memiggai|dii,ni 
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was no part of the contract.— 4 M, ^ S., 505 ; BayUyon Btilt. 34, 63 
94 ; 4 damph., 217 ; 16 East, 110 ; 5 Taunt., 30. And if it were other* 
wise, that it was vrholly immaterial, and its removal could not affect 
the validitj of the note.— 17 Pick., 418; 10 Conn., 192 ; 1 N. H. K, 
97 ; 16 Pick., 230 ; 10 Wend., 93. 

But if we are mistaken here, it is repugnant to the note, and ao 

TDtd. 

Hubbard, for the defendant, contended that the memorandum was a 
part of the note, and that the taking it off hy the plaintiff destroyed the 
note.— 10 Pick, 228, 303 ; 13 Pick., 165 ; Bayley an BUU, 14 ; Chiity 
on BilU, 17. 

The note was not payable at all events, and therefore not negotia- 
ble.— Barley an Bills, 14, 17 ; ChiUy on Bills, 154, 160. 

The opinion 9f the Court was by 

Whitman, C. J. — The plaintiff sues as an endorsee of a promis 
sory note, made by the defendant to one Harriet Treat At the l}me 
of the transfer of it to the plaintiff, it is agreed that there was a mem- 
orandum, as mentioned in the deposition of Lewis C. Kelley, on the 
note. The statement of Kelley is, that he signed the note as a witness 
to the signature of the defendant, and also, that there was a memo- 
randum on the bottom of it, which he witnessed ; that the words of 
the memorandum were these, *' this note not to be collected until 
Nathaniel Treat takes it up himself, or sees about (something like 
that) as Bf r. Heagan has paid said Treat for the same." 

Where there appears to oe a writing on a note, under the signature, 
varying its terms, it bec6mes necessary to ascertain whether it formed 
part of the note when signed, or was merely a memorandum made by 
the one partv or the other, aside from the main design and object of 
the note. The witness, Ke ley, states that at the time he witnessed 
the note, he witnessed the memorandum also. It was, then, on the 
note when si^ed by the defendant, and delivered to the promisee. 
We cannot, therefore, regard it as having been otherwise than a part 
of the contract. Whatever it was, it is agreed, that it has been cut 
off from the residue of the note since it came into the plaintiff's 
hands. 

But it is insisted by him, if it was a part. of the original contract, 
that it was an immaterial and nugatory part of it ; and, therefore, that 
the cutting it off was, at most, but an immaterial alteration \, and so 
that the note was not thereby affected. If it be perfectly clear that he 
is right in his premises, 'his conclusion may fbllow. But if it were 
immaterial or nugatory, why should he cut it off 1 Without seeing it, 
or an exact copy of it, the Court cannot well conclude whether it was 
90 or not. The -witness relied upon to state it, cannot be sure of the 
exact language of it. He states that it was in certain words, or 
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'' somethisg like that.'* The memorandum its^ is, or ought/ to be in 
the possession of the plaintilS*; and, having himself removed it from 
the note, if it be immaterial, it is for 'him to make it out. Otherwise, 
the presumption should be against him. If he leaves the Court in the 
least uncertainty on the question, when it is in his power to remove it, 
he ought not to complain, if the conclusion should be unfavorable to 
him« The tampering with a contract, by a party interested in it, must 
always be viewed with suspicion. 

But, even if the import of the memorandum were what it would 
seem, from the testimony of the witness, that it may have been, we 
might well hesitate before coming to the conclusion, that it was either 
immaterial or nugatory. It is competent for the parties vo make their 
contracts as may seem to them to be proper ; and courts must con* 
Btrue them in such a manner, as, if practicable, to effectuate their in- 
tentions. 

Here there was an absolute promise to pay on demand. The memo- 
randum, if of the import supposed by the witness, may be deemed 
but a modification of that promise, viz., to call upon a third person for 
payment, who was understood by the parties to have received of the 
defendant the amount due for the purpose. In Heytvood v. Perriny 
10 Pick., 228, the Court held, that, to a note payable on demand, a 
memorandum subjoined, that it was to be paid half in twelve months, 
and half in twenty-four months, merely limited the generality o£ the 
terms an demand, and was not repugnant to them. And in Wheelock 
v. Freeman, 13 Pick., 165, to certain notes payable on demand, it ap- 
peared, a memorandum was subjoined, that the one-half should be 
payable in one year in stock, or the whole in two years in money. 
The Court held this to be but a modification of the contract, and not 
repugnant to it. The memorandum in the case at bar, if as supposed, 
would not be repugnant, but rather a designation of the person and 
fund to be resorted to for the* payment of the money, at least, in the 
first instance ; and would, therefore, constitute a part of the contract* 
neither repugnant or immaterial to the promise of payment, but in 
furtherance of it, and explanatory of *the views of the parties. The 
abstracting it, therefore, must be regarded as rendering the note yoid« 

Judgment of ike Court bet,ow revened.^^Plaintiff non-iutt, 

NOTE— NOT PAYABLE AT ANY PARTICULAR PLACE. 
• 
Where a promissory note is made payable generally, without any 

designation of the place of payment, the law of the place where it is 
made must determine the construction to be given to it, and the obli- 
gation and duty it imposes. • 

A note was made and dated at Boston, payable in twelve montha. 
It was endorsed and held by a bank in Vermont. At the end of the 
twelve months, a demand was made upon the maker, residing in 
Maine, and notice given to the endorser in this State« By the law of 



ftfaatflcimsattt, die mskar wat McifMI to grace. Jfefii*, llkiit tifim 
cleiiiaad waa premature, aild that the endoraer was tiot liable.— Baifft 
of OroHge OowUy y. Cb%^ 19 New'Hmmpshire R., p. &tO. <1845.) 

As8UMP8iT.-^The writ contained two counts, one fct money )^ft^ 
and received, the other upon a note, dated Boston, July 18, 1837, 
Bigned by one Amos Davis, for two thousand doUars, payable to the 
defend ent or order, in twelve months after date, with interest, and by 
the defendant endorsed to the plaintiffs* 

Plea, the general issue. The plaintiff's introduced the deposition of 
a witness, who testified that- a short time before the demand, he re- 
ceived the note from Calvin J. Keith, of Montpelier, in the State df 
Vermont ; and he further testified that, '* said note was signed b^ 
Amos Davis, of Bangor ; and on the back of said note was endorsed 
A. Colby ; and, at the request of said Keith, on said eighteenth day 
of July, 1838, I presented to said Amos Davis, the said note, in 
said Bangor, and requested him to pay the «ame, whi^ch he refused 
to do ; and on said eighteenth day of July, 1838, I made two 
notices, one of which I directed to .said A. Colby, at ^ton, New 
Hampshire, and the other I directed to said A. Colby, at Philadelphia, 
Pennsylvania, not knowing at which place he resided/' 

It was admitted on the trial, that by the laws of Massachif setts, the 
note was entitled to three days' grace ; and it was agreed that refer- 
ence should be had by the Court to the laws of. Vermont, where the 
bank is situated^ upon the question whether the note i%^s entitled to 
grace in Vermont ; and that by the laws of the State of Maine, it is 
provided, " that the maker or makers of any promissory note, and the 
acceptor or acceptors of any inland bill of exchange, draf);, o/t order, 
for the payment of money only, hereaflerto be made or drawn, where 
the same is payable on a future day, or at sight, and not an demand, 
be and they are respectively entitled to gvace of three days,* unleSa i^ie 
third day happen on the Lord's day, er on a public fast, or thanksgiv- 
ing ; and in that case, to a grace of two days only, wheneter the said 
promissory. note, inland bill of exchange* or order, i^all be discounted 
at any bank, or left thenein for collection." 

A verdict was taken for the plaintiffs' judgment to be rendered 
thereon, or the verdict set aside and judgmetit entered Ibr the defen- 
dant, according to the opinion of this Court on the foregoing caae. 

Bell and Eastman, for the defendant. 

• 

The demand of payment and notice Were pfematere.* 

The question is to be determined by thela# of the place, wher^ 

the note was payable. — Story'i Qmflict of LaiM, £63, 288, 299 ; 1 

Peter^9 /L, 31, 34, Bank 4ff WaM,ngUm v. TripkH; €ki$iy on Bllh, 

407, 193 ; Kyd on Bills, 8; 2 Kent's Ckm,, 459. 

If a note designate no place of payment, it is determined by fhe 

place where made. — ^Storf^i Conflisi of Laws^ 264, 2B5 ; 4 Peters, 111, 
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Ba^ce r, EAmr^ ; A Baffin ^ Atd.^^Ht Itepqis^.Oifi^r^SMq^f, 
l^t Mull J. Bfake; i JS-jfrn^ .^ Mpp4^ H^j ».« w^«Qaii9ii ci^. 

The notice to the endorser depends on thdt. — 1 Ryan <^ M„ 149:; 

1 Johns., 294, Chapman v. Ztipscomb ; '16 Johns., 218, ilez^^ v. Payne* 

In 3 JKeii^'j €kf»Kf96, it is f^d^the ^piaosumptioci ia,.ptbatJlhe maker 

tildes «t the i^aee whereit is dated* aaid 4lmt be coiilaraplfttfiis pA^- 

jneot at 'tiiftt^Iftca; jciting 2 Oain6*s M., 127; 4 SSer^.ii^ Sato^r^^* 

Jud^e Sn}R¥ tar^its th# as a quesricA notdopendcitgonitbe freaidfiiNse 
io£ the {>«rtiefl.>*^-^ory'5 6%»K;&'e^, J^86, 2^7, ckiog 6 Graneh^2ZU ^locum 
^. P^mrD^^ 12 I^W^, 360, 0^«2gn v. Smmdgrs ; 6 E0M,,12B,,ISO, 
Potierr. Brown. Ani see 2 £am. 4* -^^^M*> ^^^ -^ *^^ jSiawraote 
iV.Bmuk ^ England. 

The laws of Massachusetts allows grace. — Reir, La^Of, Z^* And 
jdie Jaw<of New Hampshire also. 

Trhe ^vr oiF Maine is stated rin the ease. 'When nates He in 4fae 
jionk^ the ^rule appltes, and this note liad been ilis«oanted ky a baalc» 
icr iplaced there Ibr cc^lection; 

JSo^if 4^ <)!i^/leT, llw* die pl«inti&. 

The .presttnptkm isy that ^ place oidt^&yf^^h^ pl^^of.eontrad. 
fiutiChere ia enough in thii9 caae to r^ut th^ pisesumptioii, and ibr, the 
esoMt ta infer :that the. maker liv^ in iBavgc^. iHe i^ called, ip xkm 
^positiaii, ^ vi Bangor," and a' notice to Colby was diir^Qt^ ^o.him m. 
this State. 4^ 

it is agreed fthat grace is allowed In^ Vermont* 
' I. Grace is to be allowed according ito Ae law of t^e place vrheve 
tHaa. note 4» payable. — Si^ry^jf ChiUy pn BUk, 1^1; Stiory's Co^. of 
lioww, 262, 280, 2^. ' 

2. The note waa payable at Bailor* in Maine, that being ,the place 
(Whare Bavis litied, and where the .d<»»a9d of payin^iit w^ made. 
T.here is nothing to show tJtat he iva^ a Tesident .of :>^s&cbiiflett0 
when the note was made. 

The general rule, in regard- to contracts payable generally, i^, tb^t 
th^ aire to >be gorerned by the lex loci contractus — but that relates to 
the .nature and interpretation of the contract. — Story*s Conflict, 238, 
233, 235. 

The holder is bound to make the demasid wherever the maker is. 
And the place ^ .^en^nd ^ 4ba place delesmining; the qM#s^p|^ of 
gvitce^— *€ Pick., W4^ MrayM»7(dY. Marshall. 

A note payable gBneraiiy, is payable eveYy»tiiere^r<r$/kyy« ^0^k^ 

Wd, dea, 264, 286< . i 

3. Davis was .not entitled to grace ^y the, statue, of Ma|iie^,^be^:^t9 
not having been discounted at, or left for collection in, any bank ip 
that State. 

By the general law of Maine, notes are not entitled to grace, unless 
epedaHy so iriade payable. The statute /could not tbavj^ been ie^iuied 
Co have any effeot beyond the limita of the State* Itiaa krcflil stMUle* 
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or, in hmguage of civilians, a real Btatute.— Bttrr., 1079; 1 Wm* 
Black., 234, 236 ; Stan/'i Ctmfliet, 12, 13, 300, 308, 387, 405 ; andauik. 

Parkeb, C. J.— The residence of the parties to this note, at the 
time it was executed, does not appear from the case, nor does it semn 
•to be material.-*i$/0ryV Con/l, of Laws, 265. The note was executed 
within the State of Massachusetts. No plalk is designated where it is 
to be paid, and it is therefore payable generally. There is nothing in 
the case, then, to take it out of the- general rule ; that the lex lad cot^ 
tractus must determine the construction to be given to' it, and the obK- 
gation and duty it imposes. — 6 N. H. R,, 150, JOauglau v. OMkamf amd 
eases died; Daw v. Kawell, N, H. R„ 49. 

*' To bring a contract within the general rule of the lex led, it is not 
necessary that it should be payable exclusively in the place of its eri- 
gin. If payable everywhere, then it is governed by the law of the 
place where it is made, for the plain Veason that it cannot be -said to 
nave the law of any other place in contemplation to govern its validity, 
its obligation, or its interpretation.'' — Story^s Canfi, of Laws, 264, «ec. 
317. And the. holder takes it as it was originally made, and as it was 
in the place ivhere it was made. — Story s Qw/?., 264, 284, 286. 

It is admitted by the case, that, according to the laws of Massachu* 
setts, the maker is entitled to three days' grace. The demand, there:- 
fore, was made before the note was payable, and this action cannot be 
maintained. m^ 

A case still- stronger than this, in support of the general principle, 
is found in the Reports of Vermont, where B. resided in New. Hamp- 
shire, sold to D. in Cambridge,*where D. resided, a quantity of cattle^ 
'for which D. there gave his promissory note, payable in fifteen daya. 
B. brought this note to Vermont, where £. signed it. It was held that, 
as the note was originally made in Massachusetts, and bore date there, 
E. executed it with reference to the law of that place« and that£. was 
entitled to three days' grace upon it. — 8 Vermont R,, 325, Bryant v. 
Edson. . 

Judgmentjfbr the defendatU 

NOTE— SPECIFIC. 

Where a note ia made payable in property, at a given day, the ten* 
der must be made in goodfaith^ and in pursuance of the terms of the 
contract. Any substantial variation from the terms of the contract, 
will subject the payor to the payment of the money .<—Orr v. WiUiamt^ 
5 Humphrey's R. p. 423. (1645.) 

NOTE— SURETY. 

A surety on a note, the principal in which is dead* may compel the 
holder of the note to present it to the administrator in time to save the 



OrriCKR^-HINISTSBIAl^,. STO. 215 



Dar of the statute. — Johnson v. Planters* Bank of JUiss^ 4 Smei$s 4* 
MarshaWs R.^p. 165. (1845.) 

(C1.ATT011, J., cited Nashville Bank t. CamphtU et a/., 7 Tergerr 353 ; Kerr 
T. Brandon^ 2 JSoto., 910.) 

' - * . 

NOTES. 

To entitle the maker of a promissory note to pTead a debt due to 
him by the payee as an offset, when sued by a bona Jide endorsee, thm 
maker must prove that the pote was transferred after maturity. — Jor^ 
dan y. Dotcnes^ 9 Robinson* s La. R,tp. 265. (1845.) 

OFFICER— MINISTERIAL. 

No matter what an officer declares wben he seizes {property, if ha 
has a lawful process authorizing him to seize the property, he is 
not guilty ^f a trespass. — The State v. Elrod, 6 IredeWs R,, p. 250l 
(1846.) 

Appeal from the superior court of*law of Ashe county, at the spring 
term, 1846, his Honor, Judge Caldwell, presiding. 

The defendant was indicted for forcible trespass, in seizing a certain 
mare, and the case presented the following facts : 

The indictment charged, that the defendant, with force and arms, 
and with a strong hand, unlawfully took and carried aWay a mare from 
the possession of one David Miller, against the will of said Miller, who 
was then and there present, forbidding the same. The taking of the 
m,are by the defendant was in the month of August, in the year 1843; 
and he, then being an officer, had in his hands an execution against 
Miller for about four dollars, dated the first day of August, 1843. Tba 
defendant, when he first took hold of the bridle i/^hich held the mare, 
(which bridle was also held by Miller,) demanded her as the property 
of his father, but he showed no authority .from his father to makesuGJh 
a demand. Miller also claimed the mare as his property : a quarrel 
ensued between them, and during the dispute the defendant, for the 
first time, told Miller that he had an execution against him. 

The judge charged the jury, that if the execution was not used by 
the defendant in good faith, for the purpose of raising the money due 
under it, but was used as a mere instrument to get possession of the 
mare for his father, it was not a juiitification. 

The jury found a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

Attorney Gentral^ for the State. 

No counsel in this court for the defendant 
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DAiffBLv J-^-^^^e tMnk thut the lawfirinesB of die seieure iiA iQOt 
depend upon what the constable declared^ but upon the suffioienejaF 
the aathoritj which he bad. — State v. Kirby, 2 Iredell^ 20 L. Suppoae. 
an officer hav in hts bands a legal and an illegal warrant, and he ar- 
rests by virtue of t1ie illegal warrant, yet he may justify by virtue of 
the legal one ; for it is not what he declares, but the authority which 
he has, that is his justification. It was not material to have inquired 
virhat the defendant said when he seized the mare, but only whether 
he then had a 'legal authority to justify him. — Crotcther v. RanuhoUon^ 
7 T. JR., 658, '(Lawrence, J.;) Dr. Grenvilie v. The CkiUege of Phifsi- 
cianSf 12 Mad,, S86. Thb declaration or intention of the defendant, 
at the time he seized the horse, thus appears to have been immaterial-; 
and, as Justice Lawrence said, it was improper to leave it to the jury, 
since, upon a plea and demurrer, the execution was, "/^ tCt'* a legal 
justification. • 

* ■ 

Per OoitMH.-«tJud{;nient reversed, and a /ve^itre d^ nonti^ 

OFFICER'S RETURN. 

■ 

The return of an officer, that he made an attachment of proper^ at 
12 o'clock at noon, on a certain day, is to be considered prior, in point 
of time, to the return of an attachment as made on the same day, in- 
lefinitely, without specifying any particular time of the day. — Fair" 
Jidd V. Faine^ 23 Maine R., p. 498. (1845.) 

ORNAMENTS DEPOSITED IN A TOMB WITH A BODF— 

TO WHOM BELONG. 

The provisions of the ancient laws in force in this State, (Louiai- 
Rna,) concerning the distinction of things into holy, sacred and reli- 
gious, and ihe nature and inalienability of those things, having been 
Abolished by article 447, of the civil code, thoae mentioned in the 5th 
partida, law 15, title 5, as religious, sacred, or holy, may now be alien- 
atejd, as any other property. 

Omamente of gold and precious atones, deposited in a lomb with 
the body of the deceased, are corporeal tfaingei, (C C, 451,) suscepti- 
.<U&^ ewneivbip. (C C, 480,) subject to be taiken possession of by the 
orightfttl owner, the -heir of the deceased, and to be alienated by him. 

A salai by the hcnr, of all the moveable and immoveable property 
of a succession, and of all the rights whi<^ he has, or oomy have diere- 
to, plaees4he vendee in the situation in which the heir slibod at the 
death of his ancestor, and entitles such vendee to claim articles of 
gold and precious stones deposited in the tomb of the ancestor. It is 
the sale of a succession, which includes all. the tights and olSligalions 
of the deceased as they existed at the time of the death, or which have 
since accrued, or may subsequently arise, withoat exception.«*-(?k 0. 
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869, 870. Such articles are an integral part of the inheritanoe, and 
the heir cannot claim them against the yendee of the succession, on the 
ground th^t the latter had no intention, at the time of the sale, of par- 
chasing/ nor the former of selling them.^-Tenuini, JkUrifc r* Bon4Ma»t 
6 Robinson's La R^ p. 488. (1846.) 

Appsal from the District Coifft of Pointe Couple, D»Liscrx, J. 
Janm, for the Stppellant. 

The only question in this case is, whether the articles found in the 
tomb of the defendant's mother, were comprehended in the sale of his 
hereditary rights. That they were, see Troplong, Vente, Vol. 2, No, 
961. Such a sale conveys not only the actual, known property, but 
all contingent and unknown rights. The articles so found were ordi- 
nary property, not sacred or holy.-— Cfe'twl Code, €utt. 447. 

Goole^f for the defendant. 

The act of sale is but the evidence of the contract between the par- 
!ties-*-the contract or agreement being the substance. 

The contract, or substance, must be sought in the mutual or com- 
mon intention of the parties, rather than in the literal sense of the 
terms used in the act -of sale. — Civil Code, art, 1945, 1954; Pothier, 
Obligations, part 1, ehap. 1, Nos. 85, 86, 98 ; Duranton, voL 10, Nos, 505, 
506, 507, 510 ; Jilertin DicHon. verbo. Convention, sec, 5 arid 7, premiere 
rhgle. 

Equity and usage serve to supply incidents or stipulations to con^ 
tracts. — Civil Code, art 1959, 1960. 

A jewel placed in a tomb with a dead person, should be considered 

.as out of commerce, anil so destined to be, and as not susceptible of 

sale. Moreau 4r Carleton's Partidas, vol, 2, p, 670 ; Code of 1808, j?. 

, 348, art, 16 ; CwU Code, p, 378 ; art, 2423 ; Tmllier, vol, 6, No, 157, 

ti seq. Tropiong, Vente, No, 22. 

SiifON, J. The present action was instituted under the following 
facts and circumstances, detailed in the petition, and all admitted in 
<the answer. Doroth^e LeGros, deceased, the late wife of Vincent 
Temant, having been interred in a bmck tomb, constructed in the 
grave yard attached to the church of St. Francois of Pointe Couple, 
all her jewelry, consisting of diamonds, set in various manners, «Bd 
other ornaments in gold, were put into her coffin. It- appears, that on 
'the night of the 17tn January, 1843, certain individuals named Conner, 
ifbrcibly broke into the tomb, opened the coffin, and took therefrom 
the greater part of the jewelry. While attempting to sell it, they 
-were arrested, and indicted for larceny befx>re the Criminal Court of 
Niw-Oleans. On being arraigned, Adolphe Conner pleaded jpiiliy. 
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and was sentenced to four montYis' imprisonment. A considerable pof-^ 
tion of the jewelry was found on the person, or in the possession, of 
Conner, and surrendered by him ; and the jewelry so received, was 
put into the possession of the clerk of the criminal court, with direc- 
tions, from the judge of the said court, to deliver the same totne 
party who should show title thereto. 

The defendant, who is the only child of Madame Temant, claims 
the jewelry, as sole heir of hir mother : and the plaintiff, the widow 
of the late Vincent Temant, and natural tutrix of his children and 
heirs, claims it by virtue of a purchase of the defendant's hereditary 
rights, made from him by her deceased husband. 

The evidence shows, that Doroth^e LeGros married Vincent Tern* 
ant in February, 1827, and made a marriage contract; that she died 
in 1835, and on the 26th. August of that year, the defendant sold all 
his hereditary rights to his step-father, by a notarial act, on the terms 
of which, it is contended by the plaintiff's counsel, the decision of 
this cause depends. This act shews, that the defendant sold '^ tous 
les droits, pretensions, noms, raisons et actions, appartenant et qui 
pourront appartenir audit sieur vendeur dans la succession de feve 
dame Doroth^e LeGros, dec^dee Spouse duditsieur Vincent Temant, 
et mere dudit sieur vendeur, lesdits droits consistant principalement 
en ses app^rts dotaux, tels qu'ils sent ^numer^s au contrat de ma- 
nage, entre ladite feve dame Ternant et ledit sieur son mari, suivant 
acte au rapport de feu F. Dormenon, en date du 13 F^vrier, 1827 ; ledit 
sieur vendeur transfi^rant toutes les propriet^s mobilidres et immobil- 
idres, argent, et autres actifs mention n^s audit acte, comme aussi tQOS 
les droits et pretensions, que pent avoir ledit vendeur^ en vertu dudit 
contrat de manage, s*en dessaissant en favour dudit sieur acquereur, 
*et lui donnant en outre bonne et finale quittance de tous autres droits 
qu'il pourroit exercer coutre lui pour raison du manage," &c. 

The price or consideration of the purchase was a sum of (30,000, 
payable in five equal instalments, '' au moyen de quoi, le sieur ven- 
deur cede et transporte au sieur acquereur tous les droits, noms, Tai-| 
sons, actions, et privileges et hypotheques gen^ralement quelconques, 
qu' il a et pent avoir et est habile sL exercer en sa qualite susdite cen- 
tre toutes personnes et toutes propriet^s qu'elles puissent 6tre, pour 
par lui faire et user desdits droits, et se raettre en possession de tpute 
prppriete mobilidre et imraobili^re dependante de ladite succession, 
comme de chose a lui bien et legitiipement appartenant en vertu des 
presentes," &c. 

The price was paid according to the terms of the contract, and on 
the 5th of June, 1838, the defendant gave a final notarial receipt to 
Ternant for $30,000, being the price of *' la vente des droits succesift 
da sieur, comparant en sa qualite d'heritier de feue Dorothee LeGros, 
sa mdre, &c." 

It inay be proper also to remark that the marriage contract alluded 
to in the sale of the hereditary rights, stipulates a separation of pro- 
perty, and contains an inventory and estimation of the property of 
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the wife, among which we find this article : *' Les hardes, linges- 
habitB, bijoux i I'usage, 6cc., estim^s ensemble, t2»000," and another 
clause, that in case of the dissolution of the marriage, "quant aux 
habits, linges, hardes et bijdux i Tusage, &c., la future Spouse aura la 
faculty de les reprendre en nature/' &c. 

The record also shows, by the admission of the parties, that the V 

jewelry and diamonds mentioned in the plaintiff's petition were the 
separate property of Madame Ternant, previotu to her marriage with 
Ternant, or were given to her at the time of her said marriage; that 
the tomb in which the remains of the defendant's mother lies, is not 
protected in such a manner as to prevent the breaking of it, if the 
jewelry in contest should be replaced therein ; and that it would be 
a temptation to evil doers to break open the tomb, &c. 

The jewels left in the possedlsion of the clerk of the criminal court 
consist of the following articles, to wit ; a gold chain, a gold buckle, 
a pair of diamond ear-rings, two diamond rings, a gold ring (alliance), 
two gold rings, two broken rings, and six small diamonds ; and the 
jewelry in the possession of the defendant, found in the tomb after it 
had been broken open, and when he caused the tomb to be repaired, 
consists of a diamond necklace. * 

The inferior court rendered judgment in favor of the defendant, de- 
claring him to be the owner of the above articles of jewelry ; and 
from this judgment the plaintiff has appealed. 

The only question presented in this case, is, to whom do the jewels 
in controversy belong 1 

On the part of the plaintiff, the sale of the defendant's hereditary 
rights above recited, general in its terms, is relied on as giving the 
vendee a clear and indisputable title to the property. 

And, on the part of the defendant, it is contended, that the jewels 
in dispute never were intended to be sold by him to Ternant ; that 
the latter never intended to buy them ; that the substance of the con- 
tract must be sought in the mutual or common intentiefns of the par- 
" ties, rather than in the literal sense of the terms : and that the objects 
placed in the tomb of the deceased, should be considered as out of 
commerce, and so destined, and not susceptible of sale. 

The last ground of defence is clearly untenable. By art. 447 of 
the Civil Code, the provisions of the ancient laws concerning the 
distinction of things into things holy, sacred and religious, and the 
nature and inalienability of these things were abolished : and there- 
fore the things mentioned in the law 15th, tit. 5, Partida 5, as being 
religious, sacred, or holy, may now be subject to be sold or alienated 
as any other kind of property. It is true, however, that the jewels 
which were put in the tomb of the defendant's mother were des- 
tined to remain there ; and that although they never became a part of 
the monument, it may be fairly presumed if they had not tempted the 
covetousness of evil doers, they would never have been disturbed. 
They may have been placed there in compliance with the last wishes of 
the deceased or from other causes which it is unnecessary to inquire into: 



but althot^h concealed in (he bottom of a graye, and perhaps .protecSH 
only by the respect which the liviDg are naturally diapofied to beair 
to the ashes of the dead, it cannot be denied that they were 4K>Tporeal 
things, Civil Code^ a/rt 451, within the domain of owner3hip, Civil Code^ 
art. 480, and therefore subject to be taken possession of by the right 
fal owner, (the heir of the deceased,) and to be by him sold or aliena^ 
ted. If, however indecorous,. and even infamous the act might have 
been, the heir of the deceased had claimed those jewels, or taken them 
in possession, who could, under our laws, have disputed his right? 
The light of -ownership belonged to him, and no one could have pre- 
vented him from exercising it in its fullest extent. The condemnation 
of the thief by the criminal court shows, also, that the jewels were 
considered there as the personal goods of another. 

With this view of the character^of the property in dispute, it is 
clear, from the facts disclosed by the record, that the jewels were the 
property of the defendant at the time they were put in his mother's 
iprave ; and that they never ceased to be so, even while they remained 
m the tomb, unless they be considered as included in the sale of heredi- 
tary rights made by the defendant to Ternant. This is the main, MJ$- 
the only c^uestion ip this case. 

The sale above recited comprises all the rights and pretensions of the 
defendant to the inheritance of his mother's estate, all the proper^ 
moveable and immoveable, " toutes les proprietes mobilii^res et ioi- 
mol^ili^res," left by the deceased, and extends even to contingencies 
and derivative rights. Nothing is excepted, and it puts the vendee in 
the same situation in which the heir stood at the time of the death 
of his ancestor. It is the sale ot a succession, (herddit^,) which ac* 
cording to arts. 869 and 870 of the Civil Code, not only includes the 
rights and obligations of the deceased, as they existed at the time of 
bis death, but all that has accrued thereto since its opening ; or in 
other words, the right by which the heir can take possession of the 
estate of the deceased, such as it may be. Troplong, Vol. 2. No. 961, 
says that such a sale, " Comprend non seulement ce qui existait au 
mement que rhdrdditd s'est ouverte, mais encore tout ce en quoi elle 
consistait k Tdpoque oCl la vente s'eifectue. On doit y faire entrer non 
eeulement'ce qui a augment^ rhdrddite,mais encore ce qui doit TaumeQ- 
ter un jour; non soluip quod jam pervenit, sed et quandoque peryen^- 
rit. " — Dig, L, 2, Sec» 4, De ILsred. Vel. Act. Vend. Troplong pro- 
ceeds : " Enfin, le vendeur doit tenir cumpte a I'acheteur . des effects 
' de la succession, qu'il a alidnds avant la vente de rhdrdditd car a moins 
de clauses contraires, la vente de Fh^rdditd englobe tout ce que.cetta 
lidr^ditd embrassit a I'instant m6me oii elle s'est ouverte"' See, also» 
Pothier, Vente, No. 529, who says, " quand on vend I'h^redit^ d'un 
ddfunt, on vend tout ce qui en est provenu et proviendra/* New, 
hew can it be said that the jewels in dispute ought not to be considered 
as included in the sale under consideration, and that they must be ta- 
ken as distinct from the objects sold^ when the objects sold are ihe 
rtghti of a vendor to a succession of which the jewels necessarily forip 



mm 
a:^ai^ I It kxiiig^, that die tender did not inteiicl to 'flisll, and* that 
Ab vendee ba4 no intentioa of buying the jewels ; but they were an 
iiitegi^al part of the inheritance sold in a lump, though coneealed in a 
tomb ;< and it would be as correet to say, that if a purchaser of inherit 
tance were, at the time of the sale, under the erroneous impression 
that one of the effecfts belonging thereto was permanently lost or des- 
troyed, the heir could subsequently claim it, on the ground that the 
purchaser did not know that it existed, and had no express intention 
of buying it : nay this is exactly an analogous case. Again, as Trop- 
long says, *'lavente de I'h^redite englobe tout qu'elle embrassaitsL 
r^iatant m4me de son ouTerture,'* without any exception or distinction ; 
erven the unknown or contingent rights attached thereto, or derived 
therefrom ; and we are unable to conclude, that the defendant is en* 
titled to claim and keep as his the articles of jewelry which form the 
subject of this controversy. They belong, under the sale, to the heirs 
of the purchaser. 

It is, thereibre, ordered that the judgment of the District Court oe 
annolfed and reversed, and that ours be for the plaintiff, who, as natu- 
ral tutrix: of her children, the heirs of Vincent Ternant, deceased, is 
hereby declafecf to be the owner of the several articles of jewelry 
which form the subject matter oPthis suit. The ci»sts in both courts 
to be paid by the defendant and appellee. 

PARENT AND CHILD, 

Where a parent, i^on the marriage of his daughter, puts her in 
possession of slaves^ or other chattels, without reserving the right to 
reclajm,^ or otherwise qualifying the possession, an intention to give 
will be presumed, uid the gift perfected by the act of delivery.-^ 
Bdmgs v. Whaley^ 1 Richardson's Eq. R.^P* 301. (1845.) 

(TftE CflAHcXLtoa cited MeCimutsy ▼• Loekhart^^ MeC;, 351 ; Byrd v 

When a women^ after the death of her husbMid, retnme to ber 
Other's house to reside, and contiaue» to reside with htm mtBBXf years, 
rendering s«cb seyv'oes ais are ordinerily readied by a ehijd in thtf 
family of a parent, it is incumbent upoki ber, if abe wcMftld cbam paj^ 
ment for such services after the death of her father, to show that she 
performed the services, expecting at the tiaae to be paid therefor, and 
that the father so understood it, or that he had sufficient reason to be- 
lieve that she intended to charge Um £ot Bwk a€inFtcet^**«'jP\iftft t 
Peckhomy 16 Vermont R,, p. 150. (1845.) 

PAHTNERS. 

Where one partner, without aotb<»rity, aigiiM the nmnaei af hb^si»» 
partner to a forthcoraiag bead,r whieh is ferfmted, the jadgnmat Ibei^ 
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on will net bind tlie party not signing it, even though he were ft de^ 
fendant in the original judgment : nor vriW a Bale of property of the 
party not signing the bond, under execution upon it, pass any title.-— 
Voe ex dem. v. Tupper, 4 Smedes df MarshaU^s R,, p, 261. (1845.) 

(Sharket, J. cited Crane v. French fy fFUkinSt 1 WtndtU^ 311; GraxjtbrQol^ 
w. McCrudie if Senior, 9 Wendell, 437.) 



PARTNERSHIP. 

When a partnership has been once formed, no third {.erson can b0 
subsequently admitted into' the firm without the concurrence of all 
the original members. Qne attempting to be admitted otherwise, be- 
comes only the partner of him who attempts to admit him. 

The publication in a newspaper by a third person, that he is a mem- 
ber of a commercial partnership, cannot be considered as an act emana- 
ting from any of the partners ; and giving credit to such person, unless 
knowledge of the publication be brought home to the partner sought 
to be charged. To render the latter responsible for the acts of such 
third person, it 'must be proved that credit was given to the partner^ 
and that he tacitly acquiesced therein. Nor will the payment by the 
firm of acceptances by such third person made in their name, prove 
any thing against such partner, w|iere it is shown that he was absent 
from tUe place of business of the firm until after its dissolution.-— 
Feam v. Tieman, 4 Robimon's La, R.^ p. 367. (1845.) 

Appeal from the Commercial Court of New Orleans, Watts, J. 

This was an action against Charles Tiernan, a member of the com- 
mercial firm of Tiernan, Cuddy & Co., on a bill of exchange, alleged 
to have been accepted by the latter. The acceptance was in the hand- 
writing of one Keyes. The defendant denied that the acceptance 
was made by any member of the firm, or any one authorized to ac- 
cept in their name.* The case turned upon the question whether 
Keyes was a partner. The court below was of opinion that the evi- 
dence did not establish that Reyes had been admitted as such to the 
knowledge of the defendant, and from a judgment in favor of ther 
latter the plaintiflP has appealed. 

Anderton^ for the appellant. 

Strawbridge^ for the defendant. ^ 

A member of a commercial firm cannot, without the consent and 
knowledge of his copartners, admit a stranger into the copartner- 
ahip. Knowledge and acquiescence in the acts of the persons so in- 
tended to be admitted as a partner must be clearly brought home to 
aU the partners associated, in order to bind the firm. The approbation 
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of the managing partner alone does not isaiRce. C. C», 284d ; C. Nap,^ 
1861 ; p0th, OmtrtU de Soeie^^ No, 91 to 95 ; Oow an Partner thip 5^ 
Murray t. Bogert et, ai.^ 14 Joknwh'* R. 318 ; " Socii^mei aocius ioeius 
vteus non €»t.'^ Dig, Lib, 50, t^ 17, /. 47, De Reg, Juru. 

BuLLARD, J. — The plaintiff sues as holder of a bill of exchange ac- 
cepted by Tier nan, Cuddy & Co., alleging that the firm, at the time of 
the acceptance, was composed of Luke Tiernan, Charges Tiernan, J. 
McGilly Cuddy, and Calvin Tate. In an amended petition he alleges 
that the acceptance of the bills was in the proper hand-writing of 
Washington Keyes, who, at that time, had full authority to do so, being 
either a partner or an agent of* said firm, duly authorized to make ac- 
ceptances, and that he accepted either as partner or agent. 

The acceptance of the bill by Keyes is not contested ; and the ques- 
tion presented for our solution on the appeal is, whether Charles Tier- 
nan, one of the partners, who resided in Baltimore, be bound by the 
acceptance, or, in other words, whether Keyes was partner, so far as 
it concerned the liability of Tiernan. . 

It is certfiin that Kayes was not originally a partner, and there is no 
direct and positive evidence that Charles Tiernan consented to his ad- 
mission into the firm. It appears that he lived in North Alabama, pub- 
lished anonymously in a newspaper that he was a partner of the house 
of Tiernan, Cuddy & Co., and transacted some business in^ the name 
of the house, and, among other transactions, accepted the bill of ex- 
change sued on. There was a general impression that he was a pazt- 
ner of the house. 

It is too well settled to require any comment, that when a partner- 
ship is once forn^ed, no third person can be afterwards admitted or 
mtroduced into the firm as a partner, without tb^ concurrence of all 
the partners who compose the original firm. The new partner be- 
comes the partner of him alone who admitted him. ** Qui admittitur 
sociua, ei tantum socius est qui admisit : et recte ; cum enim societas 
consensu contrahitur, socius mihi esse non potest quetn ego socium 
esse nolui.'' — Digest, lib. 17, tit» 2, 1, 19 ; Story on Partnership, 6 ; Pa- 
tkier, Traitede Sodete, 67, No. 91. ; 

The consent, then« of Charles Tiernan, either express or implied^ 
must be shown to the connexion of Keyes with the house. It is not 
pretended that there was any express assent, but it is attempted to in- 
fer consent from several facts and circumstances ; among others, it is 
said that Keyes published to the world his associations with the firm, 
and it was not contradicted by Charles Tiernan. To this it is answer- 
ed, that the notice was at an obscure place in the interior of Alabama 
was anonymous, and the paper is not shown to have been seen if 
Tiernan, who resided in Baltimore. Unless 4iotice be brought 
home to Tiernan, this cannot be said td be an act emanating from hitn» 
and giying credit to Keyes, which would bind him as a partner. Let 
us suppose that, instead of proclaiming himself the partner of Tiernan^ 
Cuddy 6c Co., he had given notice that he was associated in business 
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with Charlei TteiHan of Baltimore, alone, and in tbat naaM^r had ac- 
cepted bills-^aurely those who dealt wHb him, without further hi quiiy 
could not render* Tieroan accountable as a partner ; somelhing mn0L 
be shown, to prore that credit bad been, gi^en to Tiernan* and* that he 
tacitly acquiesced in that course of business. 

Other acceptances by Reyes, in the name of the fiim^ Were paid by 
them in New Orleans ; but it is shown that Cbai^les Tiernan Be'v^r wa# 
he^e until after the house had failed. The payments were made by 
his partners, and prove nothing against him.. 

A letter was read in evidence^ from Keyes to Luke Tieman & Son, 
in Baltimore, in which he appears to haye defined MsponUxm in regard 
to the house of TierHan, Guddy di Co* He appears to wnte to tbein 
as strangers. He says : 

*' My associations^ as yon perkapi have beeir 'informed, with the 
house of Tieman, Cuddy & Co., extended only to the business and 
cotton consignments frool the States of Alabama and Tennessee. I 
was not to have an interest in» or assume responsibilities lor any other 
transactions ; and in this to be protected from any loss or responsibil- 
ity that would reduce my part of the profits ar salary, yjhich Ihey 
agreed to pay, below $3,000 per annum." 

He goes on to complain, that at the earnest request of the house ia 
New Orleans^ he had involved himself deeply, and apples for relief. 

There is another letter from Keyes to Charles TiernaUy which ap 
pears to be an •answer to one &€m the latter,, of the 18th Mareh» 1837. 
After exeusing himself from returning to New Orleans^ he continues : 
*^ Besides, I do not consider myself a m\itual partner in the house of 
' Tieman, Cuddy & Co., or at all interested in its profits or Joss, or in 
any settlMoeient between the paztaers of diat firm^ except only as a cre- 
ditor of the house. It is new considerably my debtor* The. pamner- 
ship that existed between Tiernan, Cuddy & Co. and myself, was, as 
you mfiist know, a very limited one, and by agreement founded upon a 
contingetiGy. This, I presume, will be seen by examining the artide^ 
which> also gusorantees tome a salary of $3,000 per annum>'' &C« 

It* is further shown, that when Charles Tiernan afterwards sued to 
put an end to the partnership, he alleged, m one ground, that his part- 
n0rB hady without his consent, taken in Keyes -as a partner in the firm. 

Upon a view of the whole case, we concur with the ceiut below 
that the plaintiff has not produced sufficient evideace^of the ooosent of 
Tseniaii ta vender him liable. 

« 

PARTNERS AND PARTNERSHIP. 

In an action a^^inst partners, upon an open^accouat, service of pro* 
cess upon one will not be notice to the other. 

Bvsved G. & D., partners* i^^der the style of C. & Co.; the.sherilF 
raluffnedthel Writ *^ executed on C. & Co." GM^ that tbe returii waa- 
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uncertain, in not showing upon which of the defendants it was execa« 
ted, and was therefore insufHcient. — Demosa v. Breto$ter et aL, 4 Smeiet 
^ MarsTiaWs R.,p. 661. (.184^.) 

In error, from the Hinds Circuit Court. 

This was an action of assumpsit in favor of Joseph 9c L.Brewster, on 
an open account against Alexander Coleman and William C. Demoss, 
who are alleged to have been late partners, under the firm of "A. 
Coleman & Co." The writ is directed "to the coroner of Hinds coun- 
ty." It is endorsed, ^* Received, October 20th, 1838. — L. Lusk, cor. 
of H. Cy." Returned, "executed on A. Coleman & Co., October 27th, 
1838. — Lewis Lusk, coroner, by J. A. Moore, deputy." 

At the return term, there was judgment by default and writ of in- 
quiry, which was executed at the term next succeeding, and final 
judgment then rendered for the damages assessed, from which De- 
moss prosecutes this writ of error. 

There are two errors assigned. 

1. That the capias sued but by the plaintiff is directed " to the cor- 
oner of Hinds county,'* and no reason is shown why it was not direct- 
ed to the sheriff, as required by law. 

2. The judgment being by default, there is no sufficient service to 
authorize it, even if the capias had been properly directed. 

Clifion, for plaintiffs in error. 

1. By the common law, the sheriff is the proper officer of a coart of 
record. The general rule is, that all writs are to be directed to, and 
executed by, the sheriff of the proper county. A writ directed tO| 
and executed by, any^other than the sheriff, is bad, unless it be ehown 
there is a vacancy in the office of sheriff, or that he was incapable to 
execute his office in the particular case, as provided for in the act of 
1822, neither of which appears upon the record. That it sheuld so 
appear, see 16 Johns,, 146; 2 HaTst., 435. I 

There being a departure from the general rule in this case, both as 
to the address and execution of the writ, it is incumbent on the plain- 
tiffs to show that it was a proper case for such departure, and this can 
only be done by the record itself. The reason for the direction to any 
other than the sheriff must appear on the record, that the court OHiy 
judge whether the case provided for by the statute exists, and, if this 
appears, pritnajacie, to be so, that its existence may be controverted 
by the sheriff, or the adverse party. The clerk has no power to de- 
termine, confine the reasons for it to his own breast, and demand that 
we acquiesce in his determination, merely because he has not thought 
proper to furnish us with the means of questioning its accuracy. To 
allow this, would be to confer on the clerk power to dispense with 
the office of sheriff altogether. But it is not allowable ; the court and 

14 
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tbe advene partv are alike entitled to know wliy the proper officer 
has heen set aside. 

The doctrine of presumptions in favor of the acts of public officers, 
upon which, it is understood, the plaintiffs rely, cannot be turned to 
advantage here, because it is no part of the clerk's duty to indicate to 
a party applying for a writ, whether it shall be in debt, trespass or 
,jeoveoant, and be directed to the sheriff or coroner of Hinds, Madison 
nr Rankin. He must issue such writ as the party demands. The 
■•tatemeat of the record^ that '* J. Sc L. Brewster sued out the writ," 
is conformable to the feet, and to legal implication, and they cannot 
escape the error by seeking to make the special address of the writ the 
official act of the clerk. Being thus specially addressed, without any 
reason given, and there being no appearance to the action, it is error. — 
2 IfaZi^., 437; a Oiine, 61. 

Tliese reasons appeal to the court with much persuasive force, when 
upon further examination of the record, it is left in doubt, whether or 
not the plaintiff in error ever had notice of the action, a doubt which 
the circumstances cause greatly to preponderate against the conclu- 
sion that he had such notice, because, 

2. The return on the writ is uncertain, insufficient and absurd, and 
. states no fact ftom which a legal inference can be deduced, that De- 
moss, the plaintiff here, had any information of the institution of the 
suit ; and this court has sanctioned what other courts have declared, 
that ynder such circumstances, it is a violation of every principle of 
natural justice to proceed against a party. The return " executed " 
is a good return, only when the officer performs the precise service, 
wfaiefe, by the writ, he is commanded to perform. The writ is a com- 
xnand to tak^ the defendants and have them before the court at a time 
■ and place therein specified^ When the officer has only handed the 
. defendant a copy of such writ, or left it at his residence, he cannot, 
. with truth, return the writ itself, << executed." As he does not in fact 
txetnUe the writ at all, he should return the facts, that the court may 
deteraaine whether they amount to legal service* To return a writ 
in this case, " executed on A. Coleman &; Co.,'' cannot be held to be 
a service upon any other than A. Coleman, unless it can be proved 
that the officer knew that A. Coleman was not a sole trader, trading 
under the firm and name of ** A. Coleman & Co." 

The service of a writ is B.Juct, consisting of things done, and leaV' 
ing nothing to inference, and where the service can only be inferen- 
fiaUy proved, by argument, as in this case, it is bad. 

These errors stand now, as they stood when they were committed. 
NotluDg has been done to sanction them ; they are fatal to the judg- 
ment founded on them, and it ought to be reversed. 

Tarpleff 4* Huhbard, for defendants in error. 

1. The writ was issued by the clerk of the court, whose duty it is, 
to issue it properly, and according to law. The ordinarv rule is, that 
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die process must be directed and executed bj tbe sheriff ; but by* the 
provisions of the act of 18;^2, {H. <^ H., 303, *ec.43,) " if there shull 
be from any cause whatever, a vacancy in the office ef sheriff, in any 
county within this state, or the sheriff be a party, or interested in any 
»uit, or for pther just cause is rendered incapable to execute his 
office in any particulBrjcase^.the coroner of such county shall, during 
such vacancy, or in the cases wherein such sheriff is disqualified ^to 
act, as aforesaid, execute, do, and perform all the duties which ap- 
pertain to the office of sheriff; and in every ease, where, by such va- 
cancy, or exception to the sheriff, any writ of what nature soever the 
eame may be, shall be delivered to the coroner of such county to ex- 
ecute ; such coroner shall do and perform all things, by virtue of sufch 
writ, which the sheriff himself might or ought to have done, had there 
been a sheriff, duly qualified, or no just exception had existed again&t 
him, according to the nature of the case,"- &c. 

If, therfore, it is known to the clerk at the time he issues the writ, 
that any of the exceptions set forth in the foregoing section exists 
against the sheriff^ it is the duty of the clerk to direct the writ to the 
toroner. The presumption of law, in such cases, is, that the excep- 
tion to the sheriff, as specified in the statute, did exist, and was known 
to the clerk at the time he issued the writ and addressed it to the 
coroner, otherwise, he would have addressed it to the sheriff, it being 
his duty, as a sworn public officer, in the absence of such exception, 
to address his process to the sheriff. 

The general rule of the law in such cases is, that where a person 
18 required to do a certain act, the omission of which would make him 
guilty of a culpable neglect of duty, it is to be presumed that he has 
duly pel-formed his duty, until the contrary is shown. Williams v. 
East India Co., 3 East^ 192 ; Tht King v. Hawkins, 10 Eo^st, 211, mar- 
gin; HiUs r, Colvin, 14 Johns. R., 182; Hdrtwell y. Root^ 19 Johns. 
R.f 345 ; Marsh v. Latorence, 4 Cow, R,, 46 1 ; Minklaer v. Rockfeller 
tt al„ 6 Cow, R.y 276 ; Ex parte, The Peru Iron Co,, 7 Cow, R. 540 ; 
Lindner v. Aaron <^ Nelson, 4 How, J?. 581. 

2. The second error assigned is, that the judgment being by defaalt, 
there is no sufficient service to authorize it. 

The writ commands the coroner '*to take Alexander Coleman and 
William C. Demoss, late merchants and partners, under the name 
and style of A. Coleman & Co." Tbe coroner return the writ " ex- 
ecuted on A. Coleman & Co." This is sufficient. The defendaats, 
Alexander Coleman and William C. Demoss, are described iu the 
writ as '*A Coleman & Co." The coroner^ is thereby informed that 
**A. Coleman & Co.," are Alexander Coleman and WilUam G. Pe- 
moss. The coroner returns that he executed the writ on *' A Coleman 
& Co." Now if this return be true, (and it must be taken as true,) 
then he executed the process on Alexander Coleman and Wiltiam[ C, 
Demoss ; and the coroner being commanded by the writ to take 
Alexander Coleman and William C. Demoss, is presumed to liave 
done his duty, which presumption is consistent with fats return,, and 
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irresistible from it. The defendants below having been served with 
process, and having failed to make any defence, the judgment hj 
default is conclusive. Clairboume v. The Planter^ Bank, 2 How 
R., 728. 

For these reasons it is insisted bj the counsel for the defendants in 
error that there is no error in the record in this cause, and that the 
judgment ought to be affirmed. 

•r Mr. Justice Thacher delivered the opinion of the court. 

An action of Assumpsit vThB instituted in the Hinds County Circuit 
Court by J. & L. Brewster, against Alexander Coleman and William C 
Deroods, late partners under the firm, name and style of A. Coleman 
& Co. The writ was directed " to the coroner of Hinds county,** and 
by him returned^ •* executed on A. Coleman & Co." Two grounds of 
error are taken. 1. That no reason is shown why the writ was not 
directed to the sheriff of the county. 2. That the judgment being 
by default, there is no sufficient service to warrant it. 

The return upon the writ in this case is insufficient. It is uncertain 
upon which of the defendants the service was made, and it is conse- 
quently bad as to both. It cannot be presumed that it was made upon 
both, and, even if served upon one, that would not be notice to the 
other, and therefore the judgment would be erroneous. — Pittman v. 
T/ie Planter's Bank, 1 How., 527. 

Judgment reversed, a/nd cause remanded. 



PATENT FOR LAND. 

A patent from the United States for a part of their public lands 
is conclusive, unless attacked for error or fraud. — Carter v. Monetti, 6 
Robinson's La. R., p. 82. (1845.) 

(BuLLARB, J. cited LottY, Prudhomme, 3 Robinson, 293 ; 13 Peters, 493.) 

While patented lands remain completely in a state of nature, they 
are not susceptible of a disseisin or ouster of, or adverse possession 
against the older patentee, unless by acts of ownership effecting a 
change in their condition. — Overton's heirs y. Davisson, 1 Chattan's R.^ 
f. 211. (1845.) 

Where the proclamation of the President, offering a portion of the 
public lands of the- United States for sale, is produced, together 
with patents to a purchaser at such sale, the court will not look be- 
yond them to ascertain whether the lands had been regularly sur- 
veyed. — Combs V. Dodd^ 4 Robinson's La. R., p. 58. (1845.) 
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PAWNEE AND PAWNER. 

A pawnee may protect himself against a fraudulent conveyance of 
tKe pawner, by virtue of his possession : but if he voluntarily relinquish 
the possession, his remedy at law is gone, though he may have been 
induced to surrender the possession by the misrepresentation of the 
pawner. — Mills y. Stewart, 5 Humphrey's R., p. 30. (1845.) 

POWER OF ATTORNEY. 

A power of attorney to one, to demand payment of a promissory 
note, is determined by the death of the principal before the demand 
is made, and a demand made after the death of the principal is of no 
^ avail. 

Wben the attorney, not being personally acquainted with the de- 
fendant, called at bis office, and found there a person to whom he 
presented the note, and showed his authority, and of whom he de- 
manded payment ; and the person said that there had been trouble 
about the note, and he should not pay it ; but did not object that the 
attorney had no authority, and said he was satisfied as to the power 
of sttomey —Heldf that this was competent evidence to be submitted 
to a jury, to prove that a demand was made upon the defendant. 

Held, also, that the defendant was not estopped, by what he then 
said, from proving that the principal was dead at the time the de- 
mand was made. — Gale v. Tappan,'l2 New Hampshire R,fp, 145. — 
(1845.) 

Assumpsit on a promissory nete made by the defendant, and payable 
to one Hannah Tappan, on demand, with interest. The note also 
contained the following clause : " Settlement to be made at my office^ 
unless the parties happen to be together, and a settlement be made 
elsewhere.'' At the trial, on the general issue, it appeared in evidence 
that one Eaton took the note, and went to Bradford, where the defend- 
ant resides, to demand payment thereof. On the first day of Novem- 
ber, 1 839, he called on the defendant, as he supposed at his office, pre* 
seated the note, and requested payment. The defendant did not deny 
giving the note, but said there had been trouble about it, and that he 
did not intend to pay it. Eaton informed him that he had a power of 
attorney from Hannah Tappan, and produced it. The defendant did 
^ not object that Eaton had no authority to settle the note, and said that 
he was satisfied as to the power of attorney. Eaton testified, upon 
his cross examination, that he bad never before seen the defendant, 
and that he could not say that the person of whom he made the de- 
mand was the defendant.; that he went to Bradford for the purpose 
ef making the demand, and never doubted that the demand was made. 
qpon the right person. 

It was proved that Hannah Tappan died in the year 1838. 
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The defendant contended that the plaintifis were not entitled to re* 
eover, for two reasons. 

. 1. Because there was no competent evidence from which a jury 
could infer a demand was made upon the defendant. 

2. That the demand Was not made upon the defendant,- if at all, 
until long alter the decease' of Hannah Tappan, and that her death 
determined thid authority given by her to Eaton, by virtue of th^ 
power of attorney. 

A verdict was taken for the p1aintil&, by consent, subject to the 
opinion of the court upon the foregoing case. 

BeUf for the plaintiffs. 

Bartloitn for the defendant. 

GiLcHEisT, J. — The first objection^ taken by the defendant cannot^ 
be sustained. There is nothing in the case to raise a presumption that 
the demand was made upon any other person than Tappan, the de- 
fendant. The i)erson called upon appeared to be familiar with the 
transaction, did not deny his signature to the note, and said that there 
bad been trouble about it. He was also found & the defendant'41 
office ; and not only is the evidence competent to be submitted to the 
jury, to prove a demand upon the defendant, but it is difficult to resist 
,the conclusion that the defendant was the person upon whom the 
demand was made. 

The other objection, however, is fatal to the maintenance of thia 
suit. The demand was made by Eaton, not in pursuance of any au- 
thority, written or verbal, from the executors, but under the power of 
attorney from Hannah Tappan. He showed bis authority to the de« 
fbildant, who said he was satisfied as to the power of attorney. He 
might be satisfied that it was execqted by Mrs. Tappan, and that upon 
its' face it sufficiently authorized Eaton to make the demand ; but thia 
does not estop him from taking the objection, that the.authority was 
then determined by the death of the principal. He might not have 
known of her death, or he might have supposed that the demand was 
made as well under an authority derived from the plaintiffs, her exe- 
cutors, as under the power of attorney. 

It has been often settled, that an authority of this kind is determined 
by the death of the principal. Where a man makes a deed of feoff- 
ment to another, and a letter of attorney to one to deliver to him seisin 
by force of the same^ deed, the death of the feoffer is, in law, a counter- 
mand of the letter of attorney. — Co, Lift., 52, b. An authority, con* 
firmed by letter of attorney, must be executed during the life of the 
principal ; for power of another can only continue so long as there 
is some one to be represented. — Bac, Abr, Authority^ E. A payment 
of the wages of a sailor to a person having a power of attorney to r^* 
ceive them, has been held void, where the principal was dead at the 
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time of the payment. — Wallace, A3r. v. Cook, 5 Esp., 118. And a 
power of attorney authorizing the sale of a vessel, is revoked by tiie 
death of the owner. — WatUtce ^ ux,, Adr. v. King, 1 Stark,, 121:. 
And Che same point seems to have been determined in a case in equity, 
where a power to a creditor to receive a Jebt^ expressly for the pur- 
pose of liquidating the claim ^ the creditor' — unaccompanied, how- 
ever; by any actual assignment of the debt, or by any security to which 
the power might have been auxiliary — was held tp be revoked by th& 
death of the principal. — Lepard v. Vernon, 2 Ves,, B. 51. To the same 
point, also, are the cases of Harper Sf a. v. Little, 2 Chreenl,, 14 ; Rex v» 
Corporation of the Bedford Level, 3 East, 356, and Raw \.Alderson,l 
Taunt., 453. 

As the authority of Katon, therefore, was determined by the death 
of Mrs. Tappan, before the demand was made upon the defendant| 
the verdict must be set aside and a 

New trial granted. 

PRINCIPAL AND AGENT. 

A principal accepted bills of exchange, drawn on him by his agent, 
payable to the order of the agent, who agreed to get them discounted 
for the benefit of the principal. The agent, assuniing to be the owner 
of the bills, pledged them to a h(mafide holder, to secure money borrow* 
ed for his own use. Iftf^, that the principal, having enabled ■thbageiit 
to hold himself out as owner, was bound by the pledge.-^ CZemesi^T. 
Leveritt, 12 New Hampshire R.^ pZll , (1845.) 

Assumpsit, upon two bills of exchange, for $1200 each, dated No- 
vember 16th, 1837, and payable, one in twelve, ind the other in fiftei^ii 
months, drawn by Gordon Barley, payable to his own order, anif ac- 
cepted by the defendants. 

It appeared in evidence, that the bills were drawn by Burley, and 
accepted by the defendants, in order that Burley inight get them dis- 
counted for their benefit, and remit the money to them as soon as he 
could, but not later than January, 1838. He gave them a receipt for 
the bills specifying the purpose for which he received them. - 

AUiut the 1st of December, 1837, Burley applied to the plaintiff, and 
wanted to raise money on the bills, which the plaintiff declined fiirr* 
nishing, unless he could have further security. Burley procured a 
surety, and on the 23d of December the plaintiff *' loaned" him S2200,' 
receiving their joint and several note, and these bills, as collateral Se- 
curity for the payment of the note, which was payable on demand ; 
but it was expected that the bills were to pay the note, the Bonety say** 
ing, at the time, that he considered the defendant good. 

J 

A verdict was taken for the defendants, by consent, judgment to be 
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rendered upon it, or for the plaintiffs, for the amount claimed, accord' 
log to the opinion of the court upon the foregoing case. 

BeU, Quincy 4* BartleU, for the plaintiff, cited 12 Wend, R., 593, On^ 
iario Bank v. Wortkingtan ; 21 Wend, jR., 499, Bank of Balinay. Bab- 
0ock; 13 Mois, JR., 105, Jarvisy, Rodgers ; 15 Mass, R., 389; 1 Bos 
4* P«/*» 64 8y Collins 7. Martin ; Payley on Agmcy, hy Lloyd, 233. 

Perley 4r Bell, for the defendants, cited Williams v. Little, Grafton 
July^ 1 840.; 5 Johns, Ch. R., 57, Coddington y. JSay. 

Parker, C. J. — We have held, that where a promissory note !s en- 
dorsed, and transferred in pledge, merely as collateral security, the 
general property remaining in the endorser, the holder takes it like a 
chose in action not negotiable, subject to any defence that might be 
made to it in the hands of the endorser, arising prior to the time when 
notice is given of the endorsement. — Williams v. Little, 11 N. H. K., 
60 ; Jenness v. Bean, 10 N. H, R,, 266. It makes no difference whe- 
ther it is endorsed as security for an existing debt, or for value re- 
ceived at the time. 

In the cases just cited, no question arose respecting the rights of 
parties who deal with one who is in fact an agent, but who is trusted, 
and ebabled to hold himself out, and actually makes a transfer, as if 
he was the owner. The question arising in those cases was, merely, 
whether the rule, that an endorsee taking before due, without notice, 
takes the paper exonerated from defences which might have been 
made against it in the hands of the endorser, was to be applied in cases 
where the endorsee had not taken the bill or note as his own property, 
but held it as security, the general property remaining in the endorser. 
We were of opinion that the defence might be made, notwithstanding 
the ei^dorsement, because of tke general ownership which remained in 
the endorser. A recovery upon the instrument was for his benefit, in 
facty although, if he were insolvent, it would also be for the benefit of 
the endorsee. 

Some of the reasons existing in those cases are applicable here ; but 
there is another principle, of earlier application, and of paramount 
influence in this case. 

The defendants entrusted Burley with these bills, accepted by them, 
and thereby enabled him to hold himself out as the owner of them, 
and the defendants as the debtors of himself, or any one else to whom 
he might transfer them. The acceptance was an admission that they 
had funds of Burley in their hands, or that they were indebted to 
bim to that amount — 3 X>. Sf E,, 182, Vere v. Lewis; 21 Wend» R, 
502, Gtij^h V. Reed ; 15 Maine R., 131, Kendall v. Galvin ; 2 Wheat, 
R,f 389, Rahorg v. Peyton, 

It does not perl\aps appear, affirmatively, from the case, that the 
money raised upon the pledge of the bills has not come to the bauds 
of the defendants — that the transaction was not, in effect, as has been 
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argi.ed, a discounting of the bills to the amount of t2200, with a 
pledge of the personal liability of Burley, and his surety, as security 
for the discount. But assuming that Buriey abused the confidence 
reposed in him, the defendants, who entrusted him with these nego- 
tiable evidences of debts against themselves, must bear the loss, if 
there is any, and not the plaintiff, who dealt with him in the charao* 
ter which the defendants' had expressly enabled him to assume. The 

plaintiff is a bona Jide^ holder without notice. 1 Livermore on 

Agency, 304 ; I B. i^ Pul, 648, Collins v. Martin ; 2'i Pick. R., 274, 
Washington Bank r, Lewis; Slory on Agency, 221. And see also, 22 
Wend. R, 348, Commercial Bank of Buffalo v. Koriwright ; 17 Pick. 
R. 159, Lime Rock Bank v. Plymtofi ; 15 East,, 38; Ditto 400 ; 7 iV. 
IL R. 452 ; 11 K H. R. 403, Beard v. Kirk ; Dispatch Line of Pack- 
ets V. Bellamy Man. Co^i^ Trustees, UN. H. R., 205. 

And it makes no 'difference, in this view of the case, that the plain- 
tiff has the note of Burley, with a surety, who by the collection of 
the bills will be exonerated. He relied, it seems, upon the validity 
of the bills, as evidence of debt against the defendants, and upon 
Burley's unlimited right to dispose of them, when he became security. 
There is no equity, therefore, which should compel the plaintiff to re- 
sort to him. 

Verdict set aside, and judgment f^ the plaintiff, 

A„ m India, being indebted to B., in England, directed C, if Co,, 
his agents in London to hold a sum (equal to a lac of rupees) at the 
disposal of B., as soon as C. SfCo. should be in possession of funds, 
and informed B. of such directions; C. 4* Co. also acquainted B. that 
they had received and registered the order. A. subsequently consign- 
ed a ship to another agent, D., and directed him to apply the proceeds 
of the sale of the ship to the purpose of paying the debt owing to B. 
and spontaneously informed B. that the ship and freight would be 
available for his (A.'s) London accounts, and that B., amongst others, 
would be paid the lac of rupees thereout. Held, that B. had not, by 
the correspondence, upon which the plaintiff's case depended, acquir- 
ed a lien on the proceeds of the ship, and that it was competent to A. 
to countermand the order to bis agents as to the application of such 
proceeds to the payment of B. — Malcolm y. Scott, 3 Hare's Ch, R,, 
p. 39. (1845.) 

^TAc Vice Chancellor cited Scott v. Porcher, 3 Mer. 652 ; Ex varte 
Heywood 2 Rose, 355 ; Garrard v. Lord Lauderdale, 3 Sim., 1 ; 2 12. ^ jlf., 
451 ; BiUy. Cureton, 2Myl.fyK., 510, 511.) 

PRINCIPAL AND SURETY. 

When a judgment is obtained against a principal, and his sureties, 
and the property of the principal is levied on. for its discharge, a third 
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person who became bound in a delivery bond for the forthcoming of 
«he property, and it not being delivered, has the debt to pay, cannot 
look to the sureties for contribution. — Dunlap v. Foster, 7 Alabama 
R.,2}.73i. (1845.) 

Error to the County Court of Tuscaloosa. 

This was a motion by the defendant, against the plaintiff in error. 
The record discloses, that Uunlap & Miller were the sureties of one 
Lee, to the State Bank ; that the Bank, by motion, obtained a judg- 
ment against Lee, and his sureties. That execution issued thereon, 
and was levied on certain slaves, the property of Lee. That Lee 
gave a forthcoming bond to the Sheriff for the delivery of the slaved, 
on the day of the sale, with Foster as his surety. That the bond was 
forfeited, and that execution issued thereon against Fester, as well as 
the parties to the original judgment, and the money being m^de out 
of Foster, he ought to recover contribution from Dunlap & Miller, as 
ex-securities with him for Lee. The court rendered judgment against 
the plaintiff in error, for one-third part of the amount of judgment— - 
from which he prosecutes this writ. 

Porter t for the plaintiff in error. 

If this motion can be sustained, it must be by authority of one ot 
the statutes giving the ri^ht to this remedy ; but none can be found 
authorizing a remedy by motion in such a case as the present ; be« 
cause in truth, Foster was tlie surety of Lee, and not the co-surety 
of the plaintiff in error. 

Martin, contra, contended, 

That Foster was either co-surety with the original sureties of Lee 
or else they stood towards him in the relation of principal, and in 
either event this motion was sustainable* 

Ormond, J.-::^A surety does not lose his distinctive character, or 
forfeit the rights which spring from that relation, by a judgment be- 
ing rendered against him, jointly with his principal, as was held by 
this court, in the case of Carpenter v. Devon, 6 Ala,, 718. 

Notwithstanding, therefore, a judgment was obtained against Lee, 
and his sureties, by the Bank, the relation of principal and surety 
still existed between them, and they do not, therefore, stand in the 
relation of principal to Foster. Are they co-sureties with bin: for the 
principal debtor ? 

It is not necessary to create the relation of co-surety, that those 
standing in that relation, should have become bound for the principal 
debtor by the same instrument, or at the same time ; if it is the same 
transaction, and they have a common interest, -yr a common burthen 
to bear ; as was held in the case of Deering v Wifichelsea, argued in 
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the Exchequer Chamber, 3 Baa* S^ Pull,, 270. The reason is, that 
the right to contribution is not founded on contract, but arises from 
equital!)le considerativns, gromng out of the relation of suretyship, 
where the sureties have not by contract stipulated for the measure of 
the obligation, that shall exist between them, as to contribution. See 
the observations of Lord Eldon, Cooper v. Twineam^ T. ^T Rtiss,, 426, 

The question, then, here is, are these parties sureties- in the same 
transaction ? It is only necessary to advert to the facts of* the case, to 
see that they, are not. They are not only not sureties in the same 
transaction, having a common interest, and a common burthen, but 
their ihterests are, if not absolutely antagonist to each other, at least 
dissimilar. After the judgment was obtained, and the 'levy ihade on 
the property of the principal, the sureties had a direct interest that 
the property should be sold, far its discharge. This the defendant in 
error prevented, by becoming bound for the delivery of the property 
to the sheriiT' on the day of sale, thereby causing its return to the 
principal, and thus enabling him, as the event has proved, to disap- 
point the expectations of the sureties. These two acts are clearly 
not the same transaction, but separate and distinct. Miller & Dun« 
lap were sureties for the payment of the debt to the Bank ; Foster 
was surety for the principal, that he would produce the property on 
the day of sale, to satisfy the execution ; and his principal having fail- 
ed, he cannot look to the sureties for the payment of the debt to the 
Bank, for contribution. 

From this, it results, that the court erred in its judgment, which 
must therefore bo reversed. 

Judgment reversed. 
PROMISSORY NOTE. 

Where the defendant denies that any consideration was given for a 
promissory note, on which he is sued, the plaiutifF must prove the 
consideration, or he cannot recover.— Co/?/cy v. McFarland, 9 Robin' 
son^s La, ,72., p. 183. (1845.) 

(MoAPHY, J., cited 6 iWarf N. 5., 566 ; 2 La., 457 ; 3 La., 261.) 
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A memorandum on the margin of a promissory note, made at the 
time of signing, will be considered a part of the note, if it contain an 
important qualification of the contract. 

It will be presumed that such memorandum was ma.de at the time 
of signing, unless the contrary appear. -^jFZcfcAer v. Blodgett, 16 Ver^ 
mont R., p, 26. (1845.) 
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Assumpsit on promissory note. Plea, the general issue, and trial 

byjury. ^ . . . . 

On trial, the plaintiff gave in evidence, the note declared oa, which 
was in the words following. 



" P M ' ^ " 841,50 Jericho, April 15, 1840. 

^ . For value received I promise to pay 

Frederic Fletcher, or bearer, forty-one dollars. 



merchantable full- 



f m th * m th *f I ^^^^ cents, one day after date, with interest annu- 
October next [ »"y- ^^.^^^^ "A. Blodgett." 

The defendant offered evidence tending to prove that on the first 
day of October, 1841, he tendered to the plaintiff, good merchantable 
Allied doth, sufficient to pay the note, which the plaintiff refused to 
receive in payment of the note, accompanied, also, with evidence that 
the body of the note, and also the memorandum on the margin, was 
in the hand writing of the plaintiff, and that when the note was given, 
it was agreed between the parties, that it might be paid in merchant- 
able fulled cloth, in one year from the month of October, 1840, and 
that the memorandum was made at the time the note' was given. The 
body of the note, except the sum and date, was printed ; and also 
the word " Payable," in the margin. 

The county court excluded the testimony offered, and a verdict was 
returned for the plaintiff. Exceptions by defendant. 

« 

S/iaw fy Weston and Hyde <^ Peck, for defendant. 

1. The body of the note and the memorandum on the margin hav- 
ing been both written by the plaintiff at the same time, we contend 
that the memorandum should be taken as a part of the note, and 
should control the time and mode of payment.— Jb/ig* v. Fales, 4 Mass,, 
245 ; Henry v. Golman, 5 F^, 402; Heywood v, Perrin, 10 Pick., 228 ; 
Tuckerman v. Hartwell, 3 Greenl., 147 ; cile<l in note to Chitty on Bills, 
{7th Am, ed.,} 257 ; Trecothick v. Edwin, 2 Eng, Com. Law, 470 ; Gar- 
nett V. Woodcock, 2 Eng, Com. Law, 473 ; 2 Cow. fy Hill's notes to 
Phil, on Ev,, 1422. This question was so decided by Prentiss, J., in 
Orleans County some years since, and afterwards, by Paddock, J., in 
the same county. 

2. If the memorandum did not, per se, control the time and mode 
of payment, but only operated to make the contract contradictory and 
inconsistent, then it was open to explanation by oral testimotiy ; and 
the testimony offered by the defendant should have been admitted by 
the court below to show the intention of the parties. 



and Hill, for plaintiff 
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The note is a complete instrument, independent of the memoran- 
clum ; and it is well settled law, that a memorandum upon such a note, 
is no part thereof. Bayl. on Bills, 25, and cases cited in notes. In 
an action on a note payable generally, a memorandum specifying a 
particular place of payment is no part of the contract; and if the 
plaintiff declare on the note as payable at the place named in the 
memorandum, he will be nonsuited on the ground of vartuTicC'^JExon 
V. Russell, 4 M. fy S., 507 ; Saunderson v. fudge, 2 K BL, 509 ; Wil- 
liams y. Waring^ 10 B, Sf C, 2. The fact, that the memorandum was 
made at the time of the execution of the npte, does not vary the rule. 
— 10 B. Sf C, 2.- The case of Rowe v. Young. 2 Brod, 6r Bing., 165, 
was that of an acceptance of a bill of exchange -, which is not a mere 
memorandum, but an original and independent undertaking. The 
cases of Jones y, Fales, 4 Mass,, 245, and Heywood\, Perrin, 10 Pick., 
228, are all that can be found to favor the defendant's position ; and 
they fall far short of the present case. 

The memorandum and' note are contradictory in the two important 
points of time and mode of payment, and cannot be reconciled ; or, 
upon any sound rule of construction, regarded as an entire contract. 
A. memorandum naming a place of payment, although in no respect 
contradvpting the note itself, has been held to be a mere nulli/t/. Still 
more, then, should one like the present be rejected, which is utterly 
repugnant and contradictory to the entire instraraeut. 

No connexion between the note and memorandum could be estab<v 
Ikshed without admitting parol evidence ; and, if admitted, and the 
time and mode of payment named in the memorandum be thereby 
proved, — these being totally repugnant to the time and mode named 
m the body of the note itself, — it would violate one of the best set- 
lied principles of law, viz., that parol evidence cannot be received to 
add to or vary the terms of a written instrument. — Bradley v. Anderson, 
5 Vl, 152; Bradley v. Bentley, 8 Vt., 243; Laacs v. Elkins, 11 Vt., 
679. 

The opinion of the court was delivered by 

Redfield, J. — It is not necessary, I apprehend, in the present case, 
to examine the question how far a memorandum, at the bottom of a 
note or bill, of the place of payment merely, is to be considered a 
part of the contract. The conflict in the decisions of the English 
courts, as well as the American, (which in England was put at rest 
by the statute of 1 and 2 George IV.. and, as is supposed, in this 
country, by the decisicm of the United States* Supreme Court in Wal- 
lace v. McConneJl, 13 Peters, 136,) has led to some evasive decisions in 
regard to the eflect of a r^ere memorandum of the place of payment. 
IVdltams w.Wanng, 21 Eng. Com. Lato, 11, which professes to follow 
the case of Exon v. Russell, 4 M. df S., 505, treating such a memo- 
randum as a nullity, is a case of that character. This subject, of the 
necessity of the presentment of a bill, or note, at the place of pay- 
ment, is very elaborately discussed by Chancellor Kent, in a note to 
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the last edition of hw Commentaiies, Vol. iii. page 09, and the effect 
of such a memorandum is also incidentally alluded to by him, and the 
capes fully collected, at page 93. In this stsite it was decided many 
years since, that such presentment was not necessary in the c^se of 
a promissory note, in order to rccoTor against the maker. — Hartetal 
V. Gretn^ 8 VL, 191. In regard to the question of the effect of such 
a memorandum in charging an endorser, the question iS still open, and 
is not necessary to be here decided. 

But in regard to the question whether a memorandum, at the bot- 
tom of the note, or bill, has the same effect as if inserted in the body 
of the contract, when the memorandum contains any thing more than 
the place of payment, the cases are all one way, so far as they hare 
come under the consideration of the court. By this is meant those 
memoranda which are made at the time of signing the contract^ (and 
it is to be presumed that they were then made, unless the. contrary 
appear,) and which form important qualifications ; and especially 
when these are for the ease of the maker. The cases from Massa- 
chusetts of Jones V. Fahs^ 4 Mass,, 245, and Het/tcood y, Perrin, 10 
Pick.. 228, fully sustain this view. 

We do not perceive why the case of Henry v. Coleman, 5 Vt,j 402, 
is not an authority, in principle, controlling the present case. It is 
true, the condition, or memorandum, was there written, as would 
seem, upon the back of the note. But why that should vary the effect 
of it is not easily perceived. Courts must view these matters, in 
some sense, as business men do, else we C'uld never hope to de jus- 
tice between the parties to contracts. Contracts must be so interpre- 
ted «s to speak the sense of the parties. How then is it possible to 
imagine that the defendant in this case, or the plaintiff, even, at the 
time of taking the note, considered it to be an absolute promise to 
pay a sum of money one day after date, when, by a memorandum in 
the margin, it was expressly made payable in JuUed doth, one year 
from the month of October after date. All the important portions of the' 
contract are expressed in the memorandum on the margin. And in 
looking at the original contract, which is sometimes important in giv- 
ing it a construction, unless we would make ourselves slow of under- 
standing in matters which every body else understands at the first 
blush, there is no difficulty in the case. The parties wished to make 
a contract payable in fulled cloth, on time, and, having blank notes at 
hand made payable generally '' one day after date," with a large mar- 
gin, and the word payable printed there, — in order to qualify this 
payability^ when necessary, — they filled the blank with date and sum, 
and inserted the time and mode of payment in the margin where the 
blank indicated. It was then signed, without erasing the words 
•* one day after date." 

We have not thought it necessary to examine at all the question of 
the sufficiency of the tender, as that might have been^ kept good dur- 
ing the month of October, and in that case would have been good.— 
Gdinan v. Mooren 14 Vt., 457. The case was' no doubt decided in the 
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county court upon the insufficiency of the tender, but as that does not 
fully appear, judgment is reversed, and a new trial granted. / 

PROMISSORY NOTE— NEGOTIABLE AND PAYABLE 

AT BANK. 

Where a promissory note is made negotiable and payable at Bank, 
the right of set off or other kindred defence is waived, not only 
against the Bank, but against any one who may advance upon it, 
without notice of the unfairness of its origin,— JKwtfp^ V. McBride, 7 
Alabama R., p. 1 9. (1845.) 

(Collier, J., cited Mandeville v. Union Banlfc ofGeorgetaiDn,d Ctanchf 11.) 

PROMISSORY NOTE.— TRANSFER OF. 

In an action upon a promissory note, which has been transferred by 

delivery, if the nominal plaintiff die, the suit progresses in the name 

of the. real plaintiff, who is liable for costs ; and a distributee of the 

, estate of the deceased is a competent witness for the plaintiff. — Bates 

V. Terrell, 1 Alabama R., p. 129. (1845,) 

PROTEST— MISTAKE. 

A mistake in a notice of the dishonor of a bill or note, does not 
render it invalid, if it do not mislead the party to whom it is directed. 
Crocker v. Geichell, 23 Maine R,,p. 392. (1845.) 

(Hcnvard and Shfpky cited BayleVt ^3; 12 3fa«5.,6; I FtcA:., 401; 3 
Mete, 488 ; 2 Peters, 543 ; 2 Hill, 593.) 

PROTEST— NOTICE OF. 

• 

The rule that notice of protest must be sent to the post office near- 
est to the residence of the party to whom it is addressed, is not of uni- 
versal applicatiqn ; for where he is in the habit of receiving his letters 
at a more distant office, or through a more circuitous route, notice 
through the latter will be good. 

Notice of protest addressed to " A. B., of the parish of (stating the 
parish of his residence), at the post office at (mentioning the office at 
which he was in the habit of receiving his letters,)" and deposited in 
that office, it being in the place where the protest was made, is a suffi- 
cient compliance with the second section of the Act of 13th of March, 
1837, re<]uiring the notice to be addressed to an endorser at his domi- 
cil, or usual place of residence. The addition of the words, ** at the 
pcist office at — ," does not affect the sufficiency of the direction. — 
77ie Mechanics* and Traders' Bank of New Orleans y Jemlson, et al,, 6 
RoUnsm's La. R,,p, 90. (1845.) 
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Appeal from the District Court of Concord ia» Willson, J. 

Farrar^ for the appellants, cited Whittemore, ^e., v. Leake, 14 La,, 
392 ; Lanusse v. MassicoU, et ah, 3 Mart,, 266 ; 1 Peters, 678 ; 2 Pe* 
ters, 543 ; Bayley on Bills, 179 ; 16 Johnson, 218; 1 Pickering, 411 ; 
Walker^ s Miss. R., 530 ; 5 Howard*s Miss, R., ease of Patrick y« 
Bea^eley. 

SUicy and Sparrowi^ for defendants. 

A post office is not a proper place of notices of protest, unless they 
are to be transmitted thence by mail. — 5 Mart., iV. <S>., 137, 158, 359; 
6 Mart., K S., 506; 7 Mart., K S.,A9l; 8 La., 170; 16 La., 22; 
1 Yerger, 166 ; 3 Littell, 498 ; 6 Mass,, 317 ; 10 Mass,, 90 ; J^ayZcy o» 
Bills, 275 ; Chitiy on Bills, 7 ilm. JS^^f ., 222, and note ; 10 Johnson, 
490 ; 11 Johnson, 231 ; 1 Robinson, 572 ; I Carrington 4* Payne^ 181 ; 
1 Pcier*, 578, 

BuLLARD, J. — The Bank is appellant fVom a judgment of non-suit, 
rendered in favor of Dix & Glassock, who were sued as endorsers of a 
bill of exchange. Their defence was the want of due notice of pro- 
test. 

It appears, that the endorsers had their domicil and place of usual 
residence in the parish of Concordia, in which there was no post office 
at the time. The notice of protest appears to have been addressed to 
each of the endorsers, by name, '* Parish of Concordia, Natchez Post 
Office," and were deposited in the post office at Natchez, when the 
protest was made. It is further shown, that they were in the habit of 
getting their letters and papers at the Natchez post office, and there is 
no evidence of their ever having received any at any other office, 
although there appear to have been post offices a few miles nearer the 
residences of the endorsers respectively, on the opposite side of the 
river, in the State of Mississippi. 

We are of opinion, that the notices were sufficient. In 2 Peters, 
121, the Supreme Court of the United States held, that the rule as to 
the nearest post office is not of universal application ; for if the party is 
in the habit of receiving his letters- at a more distant post office, or 
through a more circuitous route, and the fact is known to the person 
sending the notice, notice sent by the latter mode will be good. 

In the case of DuTicam v. Sparrow, at the last terni, (3 Robinson, 
164,) this court held, that the notice to the endorser would have been 
good, if it had been addressed to him at his domicil, or usual place of 
residence, and deposited in the post office at Natchez, where he was in 
the habit of receiving his letters. This has been done in the present 
case, and although the notary added the words, *' Natchez Post Office," 
that di.»*ection does not, in our opinion, after the case ; because the 
postmaster already knew that the endorsers were in the habit of 
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receiving their letters at his office, and he was not authorized to for* 
ward them to any other. 

The subject of/ notices of protest has engaged our particular atten- 
tion at this term, in the case of Mead v. Carnal and ajuotker ante^p. 73 ' 
and we refer further to the authorities cited in the; opinion delivereo 
in that case, in support of the opinion now expressed, that the endprsext 
In the present case are liable. 

It 13, therefore, ordered, that the judgment of the District Court be 
rerersed, and that the plaintiffs recover of the defendants, William Dix 
and B. F. Glassock, in solido, the sum of twelve hundred dollars, with 
interest, at eight per cent, pei annum, from the 6th of January, 1842^ 
four dollars costs of protest, and the costs in both courts. 

PUBLIC GRANTS. 

Public grants are to be construed strictly, and nothing passes under 
them by implication. — The La Plaisajice Bay Harbor Co, v. The Com- 
man Council of the City of Monroe, 1 Walker^ 9 ph. R,,p. 155. (1845.) 

(The CHANCEI.I.OR cited Charles River Bridge v. Warren Bridge^ I J Pel., 
544 ; Stourbridge Canal v. Whetky, 2 Bam. tf Adolph., 792.) 

, PUBLIC LANDS. 

No title to any portion of the public lands of the United States can 
DO acquired by prescription. — Kittridge v. Dugas, 6 Bobinson^s La> K., 
p. 482. (1845.) 

PURCHASER— LIEN FOR IMPROVEMENTS. 

A bona fide purchaser, for a valuable consideration, without notice 
ot any defect in his title, who makes improvements and meliorations 
upon the estate, has a lien or charge upon the estate for the increased 
value, which is thereby given to the estate beyond its value without 
fhem, and a court of equity will' enforce the lien or charge against the 
true owner, who recovers the estate in a suit at law against the pUiT^ 
choser.— Bright v. Boyd, 2 Story's i2., p. 605. (1845.) 



RECEIVER OP PUBLIC MONEY— RECEIPT OP. 

A receipt from the Receiver of Public Moneys for the price of land' 
purchased from the United States* is sufficient evidence of title to en- 
able the purchaser to maintain an action. — Beaumont v. Covington, W 
Robinson's La. R., p. 189. (IS45.) 
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RECOUPMENT. 

Rdeeiipment of damages ia allowed the defendant in cases where 
^e pkintiffy who has ofnly partially performed his portion of the con 
firaety comes into court, asking compensation for such partial perform 
ince. — Ortmch y. Miller, 5 Humphrey's R.,p. 586. (1845.) 

s 

RESULTING TRUST. 

A resulting trust only exists where the actual payment of the pur* 
chase money is clearly and dititinctly proved. Payment of a part and 
not the whole, will not raise a resulting trust.— ^er»brJ t. Bongard, 1 
HarringUm'i Ck. R.,p. 13Q. (1845.) 

{Backus cited Steer y. Steer, 5 John. Ch., 1 ; 1 John, Ch., 58il ; 2 Johns. 
(%., 405; ^ Mad. Ch., 112; 3 Cow., 588; 3 Fes., 696; 1 Fes., 366. 

Tkb Chancellob cited Steer y. Steer, 5 Johns, Ch., 1 ; Boyd v. McLean, 
1 Johns. Ch., 582.) 

RIVERS, AND RIPRARIAN RIGHTS. 

The beds of all meandered streams and nayigable waters, belong 
to the state within which they lie ; and the nprarian proprietor has no 
right to the land covered, without express grant.-— TA<? La Plaisance 
Bay Barhor Co. y. The Common CouTtcU of the city cf Monroe, 1 Wai* 
ker's Ch, R,,p. 155. (1845.) , 

The continued and uninterrupted use, of the public for twenty 
years, of a stream, for purposes of navigation, constitutes it a public 
thoroughfare ; and the obstruction of it a nuisance, which any one 
may abate.— -jS^if?n^ et al. v. McNairy, 5 Humphrey's R,, p. 363. 
(1345.) 



cited AngeU m Water Cmrrses^ 2ai^202; W John., 236 ; 5 fFend^ 
Jngm, 99v 213 ; 1 Hump.^ 524.) 

SALE. 

It is an ancient and well established principle of the common law, 
that on a sale of a specific chattel, the contract between the vendor 
and vendee passes the property in it to the latter, without delivery.* 
In all the cases, in which, for the want of delivery to the vendee, or 
or continued possesion by him, the sale has been pronounced void, it 
was not because the title was inchoate, but solely on the ground, that 
evidence of fraud, (open, however, to explanation,) was thereby fur- 
nished. The evidence of fraud in such cases, being legally rebutted^ 



ttid sale is as complete and valid against the creditors of the vendor, 
as against the vendor himself. 

By the civil law, which, on this point, is fundamentally different 
from the common law, the contract of sale, although perfect and com- 
plete, had not the eftect of transferring to the purchaser, the property 
or dominium in the thing sold, without a delivery of it to htm.-— iH^^ 
V. Smith, 16 Connecticut R., p. 346. (1845.) 



(SfoRRs, J., cited Olm». h. 10 thap. 14; Cktyt.^ 1^5; PerXrtiu, ttl. 
Chrant.^ He, 92 ; Noy's Max., 87, 88 ; C&m. Dig., M. Bkns. i>., 3 ; Shep. 
Touch., 224 ; Martindale v. Booth, 3 Bam. fy Adolfh., 498 ; Dixon v. YaUs, 
5 Bam. If Adolph., 313; Barrett v. Pritchard, 2 Pick., 512; Putnam v, 
Dutches Mass., 287 ; 2 iTcnfa Con*., /cc«., 39 ; 2 iStepfc. Com., 120 ; ArundeU 
V, Pfiipps, 10 Fiw. Jiiw., 145 ; 0*5orne v. Fuller, 14 Conn. 629 ; Bissell v. 
Hopkins, 3 Coir., 166 : Latimer v. Batson, 4 Bam. ^ Cress., 652 ; Randell v. 
Coo/% 17 fFendf., 53 ; Patfen v. 5mtlA, 4 Conn., 4^ ; Burrows v. Stoddard 3 
Con*., 160; ToAy v. Ifttt^T, 9 Conn., 216.) 

SALE— SHERIPR 

If personal property be sold by the sheriff, or other officer, without 
such property being present at the time and place of sale, the sale is 
Totd, unless the execution debtor shall waive the necessity of its pres- 
ence. — Gift V. Andersim, 5 Ikarif%r&f9 R,, p, ^77, (1845.) 

SEDUCTION. 

An Ei^on upon the case for the seduction of the plain ti6r*s daugh* 
ter, can only be maintained in respect of the damage resulting to the 
father from the loss of his daughter's services, and not in respect of 
expenses incurred by him in her raainteiiai>ce.^CrnVi9e// v. tVelU, 8 
Scotfs New Reports, R. p. 741. (1845.) 

{Talford Sf Greaves, cited Rtssell V. Come, 2 Loid Ra^m , 1031 ; 
PosthltoaiU V. Parker, 3 Burr., 1878 ; Mamider v. Venn, M. ^ M., 323 ; 
Weedon v. Timhrd, 5 T. A*, 357 ; Sattrthwaite v. Duerst, 5 East, 47, n. 

Sir T. Wilde, and Chamdl, contra, cited HM v. Holkmder, 4 B. ^ C, 
660; TjO. fyjR., 133, 

TiifDAi.1., G. J., cited Russell v. Come, 2 Lord Rawn., 1032 ; €hty ▼. JeJL 
rks, Cro. Eltz.> 55 ; RmUM ▼. Dean, Luks^ehe^ Uw ; Bemnett v. Akoit^ 2 
T. R., 166.) 

SHEEP. 

I 

He who has the care and custody of sheep, for the purpose of de- 
pasturing them, is liable for damages done by them, in the saime man- 
ner, and to the same extent, as the owner. — Samum V. Vandusen, 16 
Connecticut JR., p. 200. (1845.) 
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SHERIFF. 

# 

Where a ^herifiT offers land for sale under an execution, and it is bici 
off at a price which the bidder afterwards refuses to pay, and the 
•heriff* readvertises and sells the 'land the second time, and it is acratn 
bid ofFby the same person at a less price than his first bid, the sheriff 
cannot maintain an action ae^ainst the purchaser for the difference be* 
tween the first and second bid, without showing that he has been ret]- 
dered liable, or suffered some damage thereby. — Adams v. Griffith 3 
Smedes 6f Mar»halVs R., p. 556. (1845.) . 

. SHERIFF— FAILURE OF TO PAY OVER MONEY. 

In a motion by the clerk of the Supreme Court against a sheriff anci 
bis sureties for failing to pay over moneys collected upon an execu- 
tion for costs, issued from the Supreme Court, it is necessary that the 
notice of the motion should show, that a demand of the money was 
made of the stteriff, or of the surety sought to be charged.— Wallace v. 
Taylor, 7 Alabama R.,p, 668. (1845.) 

(GeLDTRWAiTE, J., Clay*8 Dif^., 311, sec 31 i Barber v. Peckf 1 S. V ^-t 
486 ; BroughtM v. State Bank, & PorUr, 48 ) 

SLANDER. 

In an action of slander a new trial will not be granted, on the 
ground of excessive damages, unless the amount be so large aJs fo 
evince prejudice, partiality, or corruption in the jury. — Simpson v. 
Putnam, 13 Ohio R,, p. 365. (1845.)^ 

(Wood, J^ cited 2 Wend,, 352; 7 Dum. ^ East, 527; 6 Bum. if East, 
S19; SDum. fy East, 257; 12 Johns., 2M', Styles, 462; 5 Cotixin, 351; 
2 Baif.f 204; 10 Serg. if Rawk, 399 ; 1 Strange, 92.) 

SPECIFIC PERFORMANCE— EQUITY 

Courts of equity do not, a^ a matter of coarse, decree specific per- 
formance of contracts, but exercise a discretionary power, upon a view 
of all the facts of the case ; and this discretion must not be arbitrary 
and capricious, but regulated on grounds that will render it judicial. 

The contract or agreement sought to be enforced, must be mutual, 
and the tie reciprocal, or a court of equity will not enforce a perform- 
ance. 

The ground of the interference of courts of equity to enforce spe. 
eific performance, is not simply that there is proof of the existence of a 
parol agreement, but that there is J*raud in resisting the completion of 
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an agreement partly performed. — McMurtrie v. Btnnette^ 1 Harring- 
««•'» Ch. M,,p. 12i. (1846,) 

(The Chanckllor cited Seymour v. Delanceyt 6 Johns. A7A., 222 ; 3 
Cou«n, 505 ; 1 Mad, Ch., 423; 1 Johns. Ch., 282, 378; PhUips v. TAomp- 
ttm. 1 J. C. R., 131.) 

SUBPOENA. 

The service of a subpcena was set aside as irregular, when the copy 
delivered to the defendant varied from the original, in being tested on 
the 31st day of Oct., 1840, instead of 1843. — Gould v. Tryon^ 1 Walk- 
er's Ck. R., p. 239. (1845.) 

This was a^ motion to set aside the service of a subposna as irregu- 
lar. 

The subpoena in this case was tested on th« 31st day of October, 
1843, and the copy served on the defendant varied fr«m the priginal* 
being tested on the 3 1st day of October, 1840. 

Abbott^ in support of the motion. ^ 

HarringUm^ contra. 

The Chancellor set aside the service of the subpoena as irregular, 
and cited 1 Edw. Ch. R., 631. 



SUPPLEMENTAL BILL. 

A supplemental bill in equity, introducing new facts relating to the 
merits, can be filed only by leave of court, upon sufficient cause 
shown. — Tappan v. Evans, 12 New Hampshire R., p, 330. (1845.) 

(Parker, C. J., cited 2 Paige's Ch^ R., 333, Eager v. Price; 
3 Paige's Ch. R., 294, Latvrence v. Bolton. And it is said to be most 
safe to apply for liberty in all cases. — 1 Hqf man's Ch. Pr., 403.) 

If material facts have occurred subsequent to the commencement 
of the suit, the court will give the complainant leave to file a supple- 
mental bill, and where such leave is given, the court will permit other 
matters to be introduced into the supplemental bill, which might have 
been incorporated in the original, by way of amendment, and this is 
especially proper, where the matter which occurred prior is necessary 
to the proper elucidation of that which occurred subsequent to the 
filing of the original hill. 

An application to file a supplemental or amended answer is seldom 
granted, and never without the utmost caution, and when a jusi aad 
necessary case is clearly made rut, and it is then generally confined 
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to a clear case of tnistakei as to matter of fact, asd as to that only, 
and the court is still more cautious in granting such an application 
after a considerable lapse of time from the filing of the bill or original 
answer in CTie case. 

Where^a motion was made to file a supplemental or amended an- 
swer in which it was proposed to take entirely new ground, and 
change entirely the character of the defence, and this not upon the 
ground of any actual mistake in a matter of fact or upon any discovery 
of new facts, but upon the ground that the defendant did not mean to 
be understood to state as he had stated in his answer, the court de- 
nied the motion. 

But where there was doubt in regard to the proper application of 
certain moneys admitted to have been received by the defendant, and 
the answer w£ts obscure, and there was a possibility that great injus- 
tice might be done to the defendant, the court granted* an order with 
reluctance, permitting a separate supplemental answer to be filed, as 
to this particular, and explaining this ambiguity. 

Where a defendant had leave to file a supplemental answer to ex- 
plain certain ambiguities in his original answer, and he incorporated 
.other matters of defence in his supplemental answer, on motion of 
complainant the supplemental answer was ordered to be taken off the 
files. — Graves v. Niles, 1 Harrington's Ck R*, p. 332. (1845.) 

This was a deoaurrer to a supplemental bill filed by leave of the 
court 

Frazer, in support of the demurrer. 

1. That the bill is exceptionable on the ground that the complain- 
ants have incorporated in it as well matter which occurred previous 
to the filing of the original bill, and which might be introduced by 
amendment, as things which occurred subsequent 'to the filing of the 
original bill, by way of supplement. — 1 Paige, 200 ; 3 Paige, 294 ; 4 
Paige, 127; Mit/ord's PL, 165; 17 Ves,, 143. 

2. That the new matters introduced are not material and necessary 
to the complainants in thb prosecution of this cau8e.<-*17 Ves^ 143 j 
1 Smithes Pr., 204. 

Goodwin, contra. 

The demurrer in this case should be overruled as frivolous : 

1. Leave was granted to file this identical bill. Such is the order, 
and it cannot be otherwise construed. The whole proceedings were 
one act, to wit : The leave, the filing and the granting the injunction. 
And if there were ambiguity, the court knew the facts, and would so 
construe it, and would do so even if there were a clerical mistake in 
the entry. 

2. In the supplemental bill, which contains new matters^ after th« 
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filing the original mil, other facts previously eiritttef,»liyBe i«tra- 
duced in connexion with the new matter. Such is the general prao 
lice* No case has been or can be shown to the contrary. TK» case 
cited of Stafordv. Howlett, 1 Paige, 200, is with us. The Obnncellor 
says : ** If it appears upon the facts of the supplemental WH '.hat the 
whole of the matters charged therein arose previous to the commence- 
ment of the suit, and that the situation of the cause is such that they 
may be introduced into the original bill by amendment ; the defendants 
may demur." 

Two things must concur to sustain the demurrer : Ist The tt^le 
•>£ the matters stated must have existed prior to the commencement 
at the suit. And 2d. The situation of the cause must be such that 
rhey may be inserted in the original bill by amendment. — LeweUen v. 
Mackworth, 2 AtL, 40 ; Baldwin v. Mackoum, 3 Atk., 817 ; 2 Mad., 
♦SIO ; Cooper, 9 P/., 75. 

3. The matters alleged to have pre^ously existed, are merely in- 
'Toductory to, and explanatory of the new facts, and necessary to their 
<inderstanding, and the repetition for that purpose of facts stated in 
he answer. 

4. This demurrer is not by the solicitors in the cause. Joy & Por- 
ter are the original solicitors for defendant Niles of record. And there 
has been no order for a change. 

The CHANCELLOR.-'M-The principal ground relied on ;n support of 
this demurrer is, that the complainants have interposed in the supple- 
mental bill, matters which occurred prior to the filing of the original 
bill. The supplemental bill in this case was filed by leave of the 
court. 

The matters which are stated in the supplemental bill, and which 
occurred prior to the filing of the original bill, are to some extent con* 
nected with those matters stated as having occurred subsequent to the- 
filing of the bill, apd necessary to their proper explanation. If mate- 
rial facts have occurred subsequent to the commencement of the sult» 
the court will give the complainants leave to file a supplemental bill, 
and where such leave is given, the court will permit other mattera to 
be introduced into the supplemental bill, which might have been in- 
corporated in the original, by way of amendment. — Staffwdy. Howlett, 
1 Paige, 200. This is certainly proper, where the matter which oc- 
curred prior, is necessary Xo the proper elucidation of that which 
occurred subsequent to the original bi].l. 

This bill was filed in pursuance of leave granted, and under this 
leave it was competent to insert the allegations contained in it. The 
bill, in other respects, contains sufficient to sustain it upon general 
demurrer. 

Demurrer overruled, with leave' to answer on the usual terms. 

After the answer had been filed, a motion was made on the part of 
the defendant for leave to file a supplemental or amended answer. 
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JFyojcr, ill support of the moti>n. 

<* Where there is a clear ipistake in an answer, and proper to be 
corrected, the practice is to permit the defendants to file an additional 
or supplemental answer." — 4 J". C. i2., 375 ; 8 F««., 79 ; 10 Fe»., 284, 
401 ; 21 Vet., 150, and note ; 22 Ve^., 255 and note ; 1 DicA., 33, 35, 
285 ; 2 Dick., 485 ; 2 Atk,, 294 ; 1 Broum, G. C, 418. 

'' Where a party has omitted to lay before the court, as he ought, 
a case, admitting a mistake and desiring leave to rectify it, the proper 
coarse is to put in an explanatory answer, upon which the court will 
judge."— 19 Yes., 584, 

Where a party is negligently or fraudulently led into a mistake, the 
court will permit him to tile a supplementary or additional answer. — 
19 7«., 628; 10 Fe*., 401. 

Manning, of counsel, argued this motion on the part of the com-« 
platnants.' The defendant's motion should be denied. 

, 1. The principal facts on which the defendant bases his application 
are denied by the affidavit of Mr. Porter. 

2. Two years have elapsed since the defendant filed his answer, and 
he show§ no good reason why he has not applied to the court before 
for what he now asks. In Curling v. Marquis Toionsend, 19 Ves,, 628, 
the Lord Chancellor says, " I dare not in such a case, let it be in fact 
what it may, lay down a principle that could form a precedent for per- 
mitting an answer after the lapse of ttoo years, to be altered in effect 
from one end to the other." 

3. The defendant does not specifically state in his afHdavit the 
whole of the matter he wishes to place upon the record by his ad 
ditional or supplemental answer as he should have done, to enable /the 
court to judge of the reasonableness of his application. — 19 Ves„ 631. 

4. The answer of the defendant is clear and consistent with itself^ 
and ,not contradictory in any of its material parts. But in connexion 
with the explanatory matter set forth in the defendant's affidavit, it 
would be vague, uncertain and indefinite. 

5. The answer and explanatory matter taken together, show thn 
defendant to be guilty of a conspiracy with Turner & Collins to de- 
fraud Hatch, Scranton & Kimball. 

6. In cases of this description, wiien the granting of the motion will 
operate to the prejudice of the complainant, the court will deny the 
application, unless under very peculiar circumstances, and where the 
defendant makes out a strong case. — Wells v. Wood, 10 Ves,, 401 ; 
Botffen V. Cross,' 4l J. C, R., 375 ; Greenwood v. Atkinson, 4 Simons, fti ; 
OurUngy. Marquis Toumsend, 19 Ves,, 628. 

The Chancellor.— This is an application seldom granted, anJ 
neyer without the utmost caution, and when a just and necessary cast«i 
IB clearly made out. 
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In the case of Bmoen v. 0»w, 4 J, C. R., 375, an amended answ^er 
as to a clear case of mistake, as to matter of fact, and as to that only^ 
was permitted. 

Lord Eldon, in the case of Curling v. Marquis Totonsend, nays, ** it 
would be very difficult even upon negligence, unless the parry was led 
into it, to have the records of the court altered, and I d&re not in such 
a case, let it be in fact what it may, lay down a principle ttiat would 
be a precedent for permitting an answer after a lapse of two years, 
to be altered in effect, from one end to the other/' And no further 
says, although he has been said to have been too liable to hesitation 
and doubt in his decisions : '* I should be sorry to be thought to have 
much doubt upon a point of so much importance." 

What is the case here 1 In the fifth folio of his answer the defend- 
ant says that in July, 1836, he, together with Turner & Collins, the 
two partners in these transactions, met together in Detroit,- and that 
the said Collins then and there sold his interest in all the said parcels 
of land above described, and in the joint funds in the hands of this 
defendant, as he then informed this defendant, to one A. W. Hatch, 
either for the benefit of said Hatch, or for and on account of Henry 
Scrantom and D. F. Kimball, of Buffalo, for whom said Hatch was 
agent, and goes on to state the mode of payment. 

Again, in the tenth folio, he states that having been informed and 
believing that said Collins had sold all his interest in said property, 
and investment, to said Hatch, or Scrantom & Kimball, &c. He also 
denies all further interest of said Collins or his assignees in the in- 
vestment thereinafter mentioned. 

It is now sought by the proposed amendment or supplemental an- 
swer, to take entirely new ground, and change entirely the character 
of the defence, and this not upon the ground of any actual mistake in 
a matter of fact, or upon any discovery of new facts, but uoon the 
ground that he did not mean to be so understood, and " be intended 
merely to state that said Collins had no avowed interest in said in- 
vestment and purchases, as it was understood between said Turner & 
Collins, that said I'urner should take the interest of said Collins, but 
upon what secret trust or qualification in favor of said Collins, this de- 
fendant is unable to set forth.'' 

This is not very distinctly stated, and perhaps as to this part of the . 
amendment sought to be made, this would be a sufficient answer. 

But I am disposed to place it upon other grounds. It is entcrely in- 
consistent with the version given in the onginal answer. There is no 
mistake of any facts shown, nor any new discovery suggested. 

From the affidavit of Mr. Porter, the answer seems to have been 
examined by this defendant, beforoMt was engrossed, as well as after- 
wards, at least with usual care and attention ; and, although this de- 
fendant may possibly have been so unfortunate as to have entirely 
misapprehended the purport of the answer in this respect, yet, re- 
garding the general interests and rights of suitors, and the proper ad* 
ministration of justice, it would be establishing a precedent of the 
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moat dangerous tendeQcy^ afler the lapse of two years, ai^ after the 
circumstances and the property may have changed, to permit such a 
change of the record, when it may so materially affect the rights of 
the complainants. 

The new aspect sought to be given to the defence, strikes me as 
somewhat unfair towards the vendees of Collins, on the pait both of 
Niles and Turner ; and the application may not, on that account, ac* 
quire any additional claims to a favorable consideration. 

There is one portion of the amendment sought to be made, which 
however, has pressed more strongly upon me. The defendant admits 
the receipt of 84,995, on account of, and in full, for the proceeds of 
Hatch's note, endorsed by Scrantom & Kimball, and confesses himself 
liable and ready to account to any person or peraons entitled thereto 
under the decree of this court* It is very possible that it may turn 
out that the defendant was entitled to apply this money to the pur- 
poses for which this association was formed, either in liquidating lia- 
bilities already incurred, or in improving the property, according to 
the original agreement, and if it has been so applied, if the vendee 
of Collins should be entitled to his proportion of this investment, it 
would be unjust to hold him also to account for the money, under this 
equivocal expression in the answer. 

But, if it has been properly and lawfully expended upon the 
property, to a portion of which these vendees may be entitled, it does 
not strike me that this defendant would be eetopped by expressing his 
readiness to account for it to any persons entitled thereto, under the 
decree of this court. 

But^as it is possible that great injustice may be done to this defend 
ant in this respect, and as he now swears that he meant no more by this 
expression than to express his readiness to account for the manner of 
his expenditure upon the joint property under the agreement ; and as 
there is a supplemental bill to be answered, so that the complainant 
will not be delayed thereby, I am disposed, but with some reluctance, 
to permit a supplemental answer to be filed, as to this particular, and 
explaining this ambiguity, but limiting it to this only ; and to this extent 
we are, perhaps, sustained by the case of Livesey v. WiUsonf 1 Vesep 
6f Beames, 149. 

The original answer will remain on file, unchanged : and the effect 
to be given to either the one or the other, must be reserved until the 
explanation is before the court. 

Whereupon, the following order was entered : 

'' Ordered, that leave be granted to said Niles, to file a supplemental 
answer, in explanation of that par^ of his answer, now on file, whicii 
confesses and acknowledges his liability and readiness to account foi 
the sum of $4,^95, to any person or persons entitled thereto, under 
the decree of this court, but that in accounting for the whole, or any 
part of said money, by said supplemental answer, he be restncted to 
showing an application of the money to the purposes for which the as« 



ftociation between Hmself, Collins and Turner, was formed, either in 
liquidating Habilities already incurred at the time he ajTieges Collins sold 
o«]£ his interest to Hatch, or in improving the property, according to the 
original agreement that had, at that time, been purchased for the asso* 
ciation ; and the effect to be given to either the original or supple- 
mental answer, is reserved until such supplemental answer is before 
the court." 

A supplemental answer having been filed, under this order, ex- 
piainifig the ambiguities contained in the original answer, and incor* 
porating other matters o[ defence, the complainaQts moved to take 
the supplemental answer off the files, and upon this motion the follow- 
ing opinion was delivered. 

The Chancellor. The grounds of the order permitting this 
Bupplemental answer tp be filed, seem to me to have been distinctly 
stated. \ 

The propriety of that order is not now under discussion, but from 
farther reflection, and without reference to this particular case, I am 
satisfied that a departure from the rule there established, would open a. 
wide door for fraud, and afford strong temptations to perjury ; its in- 
conveniences and dangers- are obvious. 

But the question now presented, is, does the answer go beyond the 
order i It manifestly does so. The order was limited to the ex- 
;)lanatiou of the matter of the expenditure of the $4,995, This 
answer attempts to do so inferentially, if not directly, what is expressly 
said it is incompetent to do ; tp change entirely the attitude assumed in 
(he former answer. It purports not only to show the expenditure of up- 
wards of $10,000, but to show that this was done on account of, and with 
the concurrence of those whose interest is denied in the first answer. 

I am unwilling to deprive the defendant of the benefit of the first 
order. It is impossible, by expunging a portion of this to leave the 
answer intelligible, and I see no other mode of correcting the error, 
but to grant the motion to take the answer from the file, with leave to 
file a supplemental answer in twenty days, in conformity with the di- 
rections given in the former order. 

TENDER 

When a person indebted to another makes a tender of the sum due, 
which is refused, and an action is afterwards commenced before a jus- 
tice of the peacerthe party making the tender must plead it specially 
at the trial before the justice, if he intend to rely upon it ; — it is not 
sufficient that he offer to produce the money before the justice, but 
neglect to do so, in consequence of the other party's saying to him that 
that was not what he wanted, that he wanted more, and that it was of 
no consequence. — Griffin v. Tyson^Jr,^ 17 Veimimt R.,p. 35 (1846,) 

(Fulkm cited Chit on Cont, 308 ; Pk« v. Gallup, 7 Ft., 344 ; Chipma$ 
V. Bates, 5 Ft., 143 ; Kingman v. Pierce, 17 Mass,, 247 ; Jonett v. WagnoWt 
2 Bihh, 269. 
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Washhwm, contra, cited Douglas v. Patrick, 3 T. B., 683; Thtmas r 
5twfi#, 10 East, 101 ; 2 fTcwfc., C. C. 12., 15 ; 3 Pet. Dig., 626 ; £%&f« 
Em. V. ilffft^, Peters' C. 0. 12., 15; 6 Bac. Abr., 464; jEfp. on JSo., 112; 
BtrJIcr^ V. Trippett, 1 Sound., 32, n. 2 ; Kilwick v. 3fati/mait> 1 Airr., 59 
iViMme ▼. Smith, 1 H. Bl.y 369; Pratt y. Gallup, 7 Ft., 348.) 

TREES. 

A tree, standing directly upon the line between adjoining owners, 
BO that the line passes through it, is the common property of both par- 
ties, whether marked or not; and trespass will lie if one cuts and de- 
stroys it without the consent of the other.— -GVji^n v. Bixby if a,, 12 
New Hampshire R., p. 454. (1845.) 

TRUST AND TRUSTEES. 

The institution of a suit against tTustees, for the administration of 
the trust estate under the direction of the court, does not preclude the 
exercise of the discretion given to the trustees by the will of the testa- 
tor, as to the appointment of new trustees or the management of the 
trust ; but the trustees are required, after the institution of the suit, to 
act under the control of the court.— Gz/ie v. Bent, 3 Harems Ch. R.^p. 
245. (1845.) 

(Roupell and Pigot cited Webb v. Earl of Shaftsbury, 7 Fes., 480; Attor- 
ney General v. Clack, 1 Beav., 467. ^ 

Russell and Jackson, contra, cited Eaton v. Smith, 2 }Beav., 236 ; 1 Sugden 
•n Powers, 145, 151 ; Ed. 6. 

The Vice Chancellor cited Webb v. Earl of Shaftsbury, 7 Fes., 480; 
Attorney General v. Clack, 1 Beav., A&7 ; Hibbert v. Hibbert, SMer., 681 ; 
Williams v. Corbet, 8 Sim., 349.) 

Where a church is endowed with property for the support of a par- 
ticular faith, and is subsequently incorporated, it is not competent for 
a majority of the church, the congregation, or the corporators, or of a 
majority of each combined, to appropriate such property for the main- 
tenance of a different faith. — Kinskem v, Lutheran Churchei, 1 Sand- 
ford's Ch. R. p. 439. ( 1 846.) 

($tevens cited Dams v. Jenkins, S F. tf B., 151 ; Attorney General ▼. 
Pearson, 3 Merrivak, 353 ; FoUy v. Woutner, ^ J. if W., 245 ; Bowden v. 
McLecd, 1 Edwards' Ch. 591 ; Field v. Field, 9 Wend., 394. 

Hamilton fy Reynolds, contra, cited Baptist Church in Hartford v. Wither 
ell, 3 Paige's Ch., 304 ; Trustees of the Organ Meeting House v. Seaford, 1 
Dev. Eq.. 453. 

The Assistant Vice Chanceilor cited G'ahle v. Miller, 10 Paige's Ch.^ 
S27 ; Attorney General v. Pearson, d^Merivale, 353 ; Field v. Field, 9 Wend.; 

* • 
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894 ; St. Marv'8 Church Cast^ 7 Serg. ^ Rawlt, 539 ; Presbyterian Ckwxh r 
Johnston, 1 fratts if Serg,, 1 ; De Mott v. Bolton, 7 Hahtead, 205^ Botoden 
▼. McLtod, 1 Edwards^ Ch,, 591 ; Attorney General v. S^Aore, 11 Simons, 592; 
£iAore V. Wilson, 9 Cter/f ^ f tnn., 355; Craif^dallie v. ^tJbiuzn, 1 Dow'sP, C,, 
1 ; Attorney General v. Aftmro, 9 X,on(£. Jurist, 461.) 

Defendant borrowed money of B., and conveyed land in trust for 
him, with a power of sale, in trust to pay him principal and interest, 
and pay over the residue to defendant; defendant afterwards borrowed 
other money of B., and charged that also on the land, but without any 
power of sale. Afterwards, plaintiff paying both sums to B., and ad- 
vancingf an additional sum to defendant, by deed between plaintiff, 
defendant B. and B.'s trustee, the former securities were assigned to 
plaintiff (B. giving; plaintiff a power of attorney to sue in his name aa 
to the first sum borrowed), and the lands were conveyed to plaintiff^ 
to hold them to the same trusts, but for his own benefit, as were men* 
tioned in the other deeds with respect to B. None of the deeds con- 
tained a covenant to pay. Plaintin* sued defendant in debt, payable 
on demand, for money paid, money lent, interest, and on an account 
stated. Held, that he was entitled to recover the whole sum, on proof 
that he had paid it as above ; and that he was not bound to declare on 
the deed.-^ jTo/e^- v. Aston, 4 Queen^s Bench R.,p. 182. (1845.) 

{Whitmore cited King v. King, 3 P., Wms,, 358; Howel v. Price, 2 5aZ^. 
449; Cope v. Cope, 1 New R„ 104; Twopenny v. Y(mng, Z B. if C, 208- 
AlUnhy v. jbalton, 5 Law Journal, Old Series, K. B., 312. 

Martin, contra, cited 2 StarTc. Et., 104, note (n) Ed. 3. See Vol. 3. Afh 
pendix, p. 138, 139 ; Thomas v. Terry, GUI Rep. Eq., 110 ; Randall v. Lynch, 
12 East, 179 ; Schlenker v. Mozsy, 3 B. if C, 789 ; Baber v. Harris, 9A.tf 
E., 532. 

Lord Denham, C. J., cited Burnet v« Lyrieh, 5 B. if C, 589 ; Baber v. 
HarrUt9A.ifEn5a2.) 

USURY. 

Every subsequent security, given for a loan originally usurious, 
however remote or often renewed, is void.— Walker v. Bank of Wash* 
ingian, 3 Howard's U. S. R.,p. 62. (1845.) 

( Watne, J., cited TuthUl v. Davis, 20 /. R., 285 ; Reed v. Smith, 9 6W., 
647, and the cases of Sanertoein v. Brunner^ 1 Harr, if Gill, A77 ; Tltomas v 
Catheral, 5 Gill if Johns., 23.) 

USURY— ME RCH ANDISE. 



Where goods or cboses in action are furnished to the buyer greatly 
above their value, to. enable him, by selling them at their real value, tc 
raise money, such transaction is held to he usurious. — Swansoa v 
White etals., 5 Hunphrey*s R., p. 373. (1845.) 



"HSi VlfiNDOR AND YKNDEK, ETC. 

(ff right cited Comyn on the Law of Usur^^ 5 Law Lihraty, topfageB^^ 
ST, 43, 44 ; Barker v. Faniommers, 1 Br> Ch> Casew^ 149 ; Lowe v. Woikr^ 
Dougkai* R., 236 ; Pothitr'a Treatiit €n CM;^rast9, «e«. 86| jp. 22 ; Cemjfth 
43, 44. 

VENDOR AND VENDEE. 

A person, seized in fee of an estate subject to the life interest therein 
of his mother, and having knowledge cf his mother's interest, con- 
tracted to sell the estate to a party who had no actual knowledge of 
her interest, but knew, or migbt« have known, that she resided on the 
property as tenant or occupier: — Heldf that, although the mother's 
residence might, as between her and the purchaser, have carried con- ^ 
fitructive notice of her right, it was not necessarily notice as between 
the vendor and purchaser, (in those respective characters,) so as to 
deprive the purchaser of his right to compensation in respect of the 
life interest. — Ndthorpe v. Holgaie, 1 ChUyer*s K„p. 203. (184S.) 

The vendor of real estate has an equitable lien upon the same for 
the purchase money, where there is no security for its payment 
taken.-^Ctztr^^/ et cis., ▼. Vdn Rensselaer etaU*^ 1 Harrington*8 Ch, R^ 
p. 225. (184/).) 

The bill in this case was filed December 9th» 18391, and stated that 
November Stfi, 1836, complainants were seised and possessed in theii 
own right in fee simple, of certain lands and premises situated in the 
county of Lenawee, in the state of Michigan; that they sold the 
same to Peter Stuyvesant, of the city of New-TTork, for the sum of 
(12,284 00, and executed and delivered a deed therefor in due form 
of law ; that $5,174 54 was paid on the execution and delivery of the 
deed, and at the same time Stuyvesant delivered to coraplainanti 
Charles H. CaiToll, a bond, executeid by John Catlrn, bearing date 
September 2d, 1835, for the sum of $7,197 10, payable September 
22d, 1838, bearing interest at six per cent., payable semi-annually, 
which bond was assigned and guarantied by Stuyvesant, with the un- 
derstanding ami agreement, that if the money secured by the bond 
should be paid to Charles H. Carroll, the same should be applied In 
liquidation of the balance of said purchase money ; that July 30tb, 
1839, Stuyvesant conveyed the lands and premises to Robert Van 
Rensselaer. The bill charges Van Rensselaer with full notice of all 
tlie facts ; and also charges the conveyance from Stuyvesant to Van 
Rensselaer to be fraudulent, and that Stuyvesant and Catlin are^in-* 
solvent, and that there yet remains due of the purchase money, about 
the sum of $8,222 00. 

An answer was put in by Van Rensselaer, whick was subeequently 
withdrawn and the bill taken as confessed. 

The complainants asked a decree that the amount of the purchase 
money remaining due from Stuyvesant to complainants shall be a Ken 
on the premises, and that defendants redeem the premises by the pay- 
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ment of the sum remaining due within a certain time, or In default 
hereof, that all and singular the premises be sold, &c. . 

Prazer^ for complainants 

The proposition that the vendor of real property, who has not taken 
separate security for the purchase money, has a lien for it or the land, 
as against the vendee and his heirs, is too well settled in the several 
states of this Union, to admit of discussion, subject indeed to be defeated 
by alienation to a himajide purchaser without notice. — Brown v. Gi/- 
iwa», 4 Wheai.,^ 255, arid notes; Bayley v. Ghreenleaf, 7 Wheat. ^ 46. 
This doctrine is fully examined by Lord Elden, in the case of Mc- 
Krette v. Summons, 15 Ves., 29. And the result of his investigation is , 

1st. That, generally speaking, there is a lien. 

2d. That in those general cases in which there Would be a lien as 
between vendor and vendee, the vendor will have the lien against a 
third person who had notice that the money was not paid. He adds, 
these two points seem to be clearly settled Chancellor Kent, also, 
in Cfarson v. Green, I J, C. R, 303, recognises this doctrine. Refer- 
ence is also made to the following cases : Hughes v. Kearny, 1 8ch. 4* 
Zr^^, 132 ; Nain v. Prowse, 6 Ves., 752 ; Broton v. GUman, 1 Mason, 

a a R., 191. 

The Chancellor. — The render of real estate has unquestionably an 
equitable lien upon the same for the purchase money, where there is 
no security for its payment taken. The complainants are entitled to 
t&ke their decree in the form suggested. 

VENUE. 

The influence upon the minds of the jurors, which might possibly be 
produced by the reputation of a material witness on a trial, in affecting 
the relative credit to be given to the testimony of that and the other 
witnesses, \»vto^ groand of ebanging the v«ioe from the county or 
neighborhood in which such material witness resides and is beat 
known. — MeOregcT^. Topham, 3 Har^s Gk. R,,p. 488. (1845.) 

WAREHOUSEMAN. 

A warehouseman has a specific, not a general lien ; but he may de* 
liver a part, and retain the residue for the price chargeable on all the 
goods received by him under the same bailment, provided the owner- 
ship of the whole is in the sam,e person.— &em»ia» v. WilkinSf 
7 Watts Sf Sergeant's R.,p. 466. (1845.) 



/ 
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WILL. 



The provisions in a will that the estate shall remain undivided until 
the youngest of the devisees becomes of the age of twenty-one years, 
is not such a limitation as will inhibit any one of the devisees from 
conveving his interest in the premises. — Walton y. Torrey, 1 Haf ring- 
ton's Ch. -R.,^.259. (1845.) 

A will of personal property will be established, though not Written 
gr signed by the , testator, or attested by witnesses, if made according 
to the directions of the deceased, and approved, and not signed from 
physical debility, or the near appfoach of death. — Cottch v. Couch, 
7 Alabama R., p. 519. (1842.) 

(Cooper cited 1 S. if P., 30; 4 Alabama, 255; 25 Law Library, 52; 
19 Vesey, 508. 

Nooe, contra, cited Brown v. Moore, 6 Yergtr, 272. 

Ormond, J., cited 2 Blackstone's Com., 501; 1 Roberta on Wills, 148; 
Lovelass on fViUs, ^16, and cases cited; Cartmight r, Cartwright, I PhiUi- 
more, 90.) 

WITNESS. 

What a witness bas beard post liiam motam, (by wkicb is meant 
itince the dispute has arisen, and not merely the commencement of 
the suit,) is not evidence. — Stockton et ah, ▼. Williams et als,, 1 Walk- 
tfr'Jr Ch. R., p. 120. (1845.) 

(The Chancellor cited TAc Berkley Peerage case, 4 Campbell, 401; 
Richards v. Bassett^ 10 Barnwell if Cressvoell, 65/ ; Doe dem. Ttlman v. Tar 
ver, Ryan if Moody, 141 ; Monkton v. The Attorney General, 2 Russell &• 
Mylne,\eO.) 

WRIT. 

A mistake in the date of the note sued on, made in tbe endoisa 
ment on the writ, does not vitiate tbe writ. « 

A writ without the seal of the court, or a statement of the fact, if 
there be no seal, is bad, and the objection may be taken by a plea in 
abatement. — Pharis v. Conner, 3 Smedes Sf Marshall's R.,p.87, (1845.) 

WRIT OF ERROR. 

A writ of error will not lie, upon a judgment, in favor of a defunct 
corporation, — Renick v. The Bank of West Union, 13 Ohio R,,p. 208. 
'1845.) 
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AMENDMENT. 

A]iBin»fX2iT — To what, an answer must refer • • 11 
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As to competency of an endorser as a witness to prove payoidlll 6f ibd- , 

ney to, on a note .... 66 

Liability of, for paying principal's money for agentfs debts . 66 

Measure of damages in an action against, for money collected . 66 

An action for measf eolkieled hf, on ft nola • . • . 65-8& 

£ffectofa4Mftnpasa|tt]!iiiadarte(i»lktahaiids.o& « 69 

Usage of, as to charges .... 110-*114 

As to perquisites of« • ,. - 4 . 119 



ATTORNEYS LIEN. 

Attoxnet's Lish — ^Extent of, on title deeds placed in his hands • 
A8tos<^icito«')iov,aftBrtfaed0a!thoflKiiidiflnt *. 



w 



AUCTION. 
AiKnoM— As to an agreement between two persons in fda^KOt % mAlg M ii^ 



8 



AUCTIONEERS. 
Au c T i onimBs— As to testimpny to prove the mEfaal dkaigw sfe of wwi llii M li n 113 



/ 



ISt 



AVBBIIB2n-*-»AWAR]>--HU06A«B---filAili, jnS< 



AVERMENT. 
I 

AtnumiT— Ai to the neceasary, of fiujts for equitsr to enfoiee a veadoi^a lien 34 

EffwtoCaj^ofgoiltytopanofthe.intheindictiiieiit . • 139 

AWARD. 

AVAUH-As to an^ which 18 good in part and bad in part 20,21 

What degree of uncertainty neceasary to avoid an, of arbitraton . 21 

What Decenary to render an, sufficiently final . 21 

Effect of an, concerning the title of land upon a submiarion under seal 21,28 

When m Court of Chancery will decree a specific perfonoianee of an, 21-28 

Neeeasity of an, being ratified by the parties, • . 21-28 
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Goubideration — ^Validity of agreements founded on good and meritoriousy 
What not a meritorious, . . ^ • • 
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Effect of an equitable assignment made on a good, . • 
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As to attachment of property for a debt due by the, • , 48 
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As to the prior rescinding of a, in the ease of iiiftni^ 
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ComAOT— Ai to oonrtf carrying into tfkci marriage, . • 

As to part payment being a renewal of an oid, • • 

Validity of an ante*nnptsal, . . • 

Rescinding of a« for miarepreflentatioa . • 

Right of parties to do by, what equity wonld do for them 
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Presomption that the place of date was the place of» 
How a tender most be made on a, . 

Eflect of any sabstantial variation from the terms of ihb, 
How the sabstance of the, must be sought 
As to memorandum containing an important qualification of the. 
As to what is to be considered a part of the, . • 

'Effect of a, of sale of specific chattels by the common law 
Effect of a, of sale by the civil law 

As to courts of equity decreeing spedfio performance of a« t 
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CONTRIBUTION. 

GbRTBJBunov— As to the principal calling upon sureties iu. 
As to the right to, being founded on a contract 



CONVERSION. 

vOKvnsioH-^As to mere non-feasance working a, of property • 48 

As to the, of an ofifer into an agreement by acceptance • • 9 
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As to the tortious act which constitutes the, . • .55 
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deceased administrator . • • • 2 
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When the, must have been wilfol , « . 59 

Whati»rMia/acie evidence of a, • • • .97 

Efiectofa,by a&ctor . « • • 99 

What not necessarily a, . • • • » 121 
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As to frets which show a wioogfol, . . • • 123 
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What taking and using constitutes a, . . . 56 
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As to a, being decreed by a court of eqnity . . . SS, U6» 9T 
When the legal title to real estate vests in the grantee thon^^ neqpktd, 

by the grantor alier, . . . .59 

As to a deed of, in trust to secure the payment of a note ; ISO 
When the intention in a, will be carried out . . .61 
What necessary for a party seeking to set aside a, for firand . 106 
Power of heir of intestate to convey his vested interest by deed 117f 119 
As to interest as tenant by the courtesy being conveyed by deed . 117 
As to a, of real estate being made by an infant • . 189;'135 
When a, to the wife, will be held good against the creditors of the hus- 
band ...... 169-473 

When the title is complete without re-« . . . 184 

As to a conditional, . . . • . 197 

As to a, made by a debtor in trust for the benefit, of his cfp^aisa 900, 901, 

Protection of pawnee against a fraudulent, by the pawner • . 999 

A, of land in trust with power of sale to pay borrowed money . 953 

CONVICTION. 

GoNvicTioir — As to an acquittal under one count and, under othem . 195 

As to a, for breaking and entering a house in the night • ^ 194, 195 

When the payment of costs is part of the, . • ' • 69 
As to a transcript of the record of the, of the prineipal being ifecttved in 

evidence on the trial of accessory . . »^ 194 

An appeal from a, of being accessory befeiie the. fact, for murder • 195 

An appeal from a-, for receiving stolen goods ». •, 1^,199 

COPYRIOHT. 

CoFTKioBT — ^What constitotes a piracy of, . • • •59 

As to the exclusive, of anthtns in their conqpesitioQe . • 59 

CORONER. 

(kmovwBL-^Aa to ^nit being directed to the, and not to ibit sheriff • • 9^ 

^Vhen the, shall perform the duties of sheriff • •• 997 

CORPORATION. 

OoftpoxATioN — Efiect of a subsequent confirmation by a, of the acts of Hi tfiHI 69 

Effect of a contract with a, though an abuse of its powers • • 59 

As to the estate of a, after its dissolution . . . ' / 6C^ 

Effect of a note and deed of trust executed to a defunct, . •60 

Competency of a clerk o( as a witness to IdentiQr its hodoi « 61 
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Wkm A imata aat «f tha Legislatnie may be amralled by the, of 
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') Whataqaeationoflawtobejudgedofby the,ezdaBlft3y HI 

BsiateBea of ganeial aoatoma to be determined by the, • 113 
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Authority of, of Chancery in cases of aliraony « • • 149 
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, How objections may be taken to a writ withmit the afeal «f tlM* . 359 
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Measore of, where a pajrtf rescinds his contract • • • 9, 10 
RdponsibiUtf of a vessel iot, of anioles receipted fin* by the master 44 
As to, for goods left exposed to rain and afterwards shipped • 44-4S 
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What the measue of, for selling contrary to order • 51 
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A« to new trial being .gimate^ in an action of slander for ezcessiye, 344 
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DEBTOR AND OREDITOR. 
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ment of a debt • • • • 
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When the intention on the fiice of the, must preyail . • 81 

As to parol eyidence to yary the intention of the, . • • 81 
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Definition of a, of trust .... 191 
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DELIVERY. 

Dkuyikt — ^When a contract of sale becomes absolute without payment or, S 

Effect ofthe, of a bill of sale endorsed . . . 35 
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As to damages occurring to goods before, ... 44 
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DiMun>— Ab to tbe right of ciediton to coerce payment of their, 
E£kct of a, of an agent of h edrpora tion ^ . 

' Whei^ a reawonaWe time is allowed to make the, • 
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Aa to the guaranty of a note payable on, 
As to, and notice being premature • • 

When, of a note most be made, • • 
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J^unmuB^— As to a, to a connt in declaration for insufficiency 

When a, may be treated as withoot signature and as a noUity 
As to a, to a sngplamental bill filed by leaTe oi court • 

0fiPOSIT& 

HhBrosm— As to the, of a check .... 
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JOyninns — ka to ihe itiction of trover supeiaedihg the actioh b( 

As to the return of goods while the action oi, cbntiitoed in tiSC 
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,XH900VSRT — ^Rnle when a bill seeks a, in aid of proceedings at law 

When Chancery will compel a, in aid of proceedings at law 

Plea to a, prayed for in a bill 

When the parties must act upon the. Within a reasonable time 
. As to, of a fraud wMeh will set aade a conveyance 

Riglit of a par^ to a contract when fraud is. 

As to a, <^ a mistake made by a jury . 
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l^xsnuBVTBB^When &o» of the estate ot deceased plaintiff is a competent 
n^tness • • . . • 
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As to attachment or execution on the interest of an heir before, of the 

estate ...... 117 
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Rule in relation to, . . • « 
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Ab to, on a mortgage . . • 
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ENDORSEMSNT. 

EaireBSXMBNT — Effect of, of a due bill as between endorser and endoaee « 36 
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As to an, with a guaranty of payment • • « • ■ 808 
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EQUi-rr. 

Bcnrr —As to relief io, when the party was misled through igoormoce • 
As to a suitor in, being pnviWged from arrest 
As to a cause not famishing safficient, for a decree 
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As to filing a supplemental bill in, introducing new facts 
As to fiUng a supplemental answer • • • 
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12-15 

24 

83 

91 

92 

93 

92,95 

92 

96 

96 

106 

107 

142 

156 

172 

173 

198 

344 

244 

245 

245,251 



ERASURE. 
Ebmoxx— Efiect of an interiineation or, apparent on the &ce of a deed 



178 



E8CHEAT. 



EiMJBiAT^As to inquisitions of. 



• 167, 168 



ESCROW. 
EscsROW— As to a deed deliyered as an. 



82 



ESTATE. 

BftriTB— As to the rijght of an administrator de b<mi9 mm to personal, • 2 

As to management of, of lunatic . . . • 47 

Right of admuiistrator to purchase real, at a sale by himself . , 2 

When one haying the management of an, will be allowed commissions 11 

When the legal title to an, conveyed rests in the grantee . - 59 

As to the, of a corporation after dissolution . • • 60, 61 
Ri{^t of creditor to prove his debt against the separate, of each joint 

debtor ..... 63 

As to distribution of personal, iQ cases of accidental death . « 84-88 

Eflfect of a sale of real, under an execution af^er return day . 97 



BSTOPPBL — ^BTIBBNOE. 



9*1 



lir4T»— When money receired by administrator of a £ietor ooght not to 
involved in the settlement of factor's, . . • 

When the heir of intestate has a vested interest in the. 
Interest of the husband in the, if the heir be a /erne covert 
What a sufficient description in a return of levy on real. 
How a defect in levy of execution on real, will be cured • 

As to a bequest of residuary, to accumulate for ten years • 
As to lien for improvements upon, of one having a doubtful title . 
As to suit against trustees for the administration of the tmst. 
As to notice of a life interest in an, to purchaser . . • 

When the vendor of real, has an equitable lien thereon 
■ As to a provision in a will limiting the division of the, • ', 
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106-108 

. 117-130 

117 

. 117 

117-120 
158 
241 
253 
254 

254,255 
256 



ESTOPPEL. 

fisTOFTBL— As to a party being, firom denying his deed . • .83 

When a party is, from charging nsury . . • 154 

As to replication concluding the defendant by matter of, . . 163 

I As to a defendant being, from proving death of principal in a note before 

demand was made . . . • 229, 2S0 



EVIDENCE. 

EvmsNCB — ^When only demand and refusal is, of conversicn 

What is admissible in, in mitigation of damages. 

As to books and records being used in. 

What necessary to authorize a paper beyond the jurisdiction of the Court 
to be read in, . . . . . 

As to power of curator ad hoc to waive the production of legal. 

As to a contract being ofiered ixu . 

Objections to a deed offered iu. 

What prima facie, of a conversion 

When partial fiiilure of the consideration of a note may be given in. 

What sufficient, of intention 

By what, an indictment for forgery is proved 

What, warrants the conviction of two for false pretences 

As to admission of, to prove that a note was to be delivered np . 

What, not sufficient to take a case out of the statute 

What good, against an accessory .... 

As to, to warrant a new trial ... 

As to the act of sale being the, of the contract • 

What competent, to be submitted to a jury 

As to, from which a jury could infer a demand 

What sufficient, of title for a purchaser to maintain an action 

A» to parol, of intentioa of parties in framing an instnunent 
c When parol, is admissible to show the intention of grantor • * 
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55 
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59 

64 

81 

82,83 

,97 

115 

124 

129 

129 

130 

161 

194 

198 

217 

229 

230 

341 

S4 
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MS BXECXmON— B3UPASV9— -SXSUK»Ui«HHBin*9 ETC. 

EzicunoH-— fiflect ofan, beingnnlawfoUy iasaed . . .97 
Kight oi an administrator after removal from office to sue oat an, S 
Effect of an order to stay, against the drawer without assent of en- 
dorser ..... SIO 
As to sale of real estate under, after return day . . .97 
As to settlement of an account by defendant in, with the sheriff . 98, 99 
When' an interest as tenant by the curtesy may be levied on by, 117-1520 
What a sufficient description in a return of a levy of, . . 117-130 
When a defect in a levy of, upon the interest of an heir is cured 117-120 
As to aid of Chancery in the, of trusts . . • .151 
As to hotes given for indulgence on an, , • . 153-156 
As to an, not being sued out in good faith . • 315 
Effect of a judgment and, on a bond givtn by a partner in the name of 

the firm '. . . 223 

Bflect of a sale of property on, when the property is not present . IN^ 

EXPARTE. 
Exrim— As to an inquisition of lunacy being regarded ai, • 167, 169 

EXTINGUISHMENT. 

EzTiNGUisHiiENT — How an unconditional payment on a bond must be applied 39 

As to, of a mortgage given to indemnify endorsers . • • 180 

When the debts due to and firom a corporation are, . • 60, 61 

When a debt is, and the mortgage discharged ' . • . 183 
When sureties may set up an, mortgage by substituting themselves as 

mortgagees . . . • • 183 

As to rights of sureties being, by release from payment • • 183 

» 

FACTOR. 

FacTOK— What condusive 190a the, as to his balaaca • * • 39 

When a, may sell at a ftir market vailue although below liimt . 50 

Liability of, for selling at a price below limit without aotioe « • 50, 51 

When, may demand a reimbcueenent of his advanoes . . 51 

As to, debt with principal oreated while acting in a fiduciary c^^Hy 99 

When a, is precluded from taking the benefit of the banknq^ act > 99 

Right of principal where, sells without special aathori^ • * v ^^ 

liability of, for concealing the fact of a sale • . 100 

Responsibility of; for disobeying instructions • • » 100 

Responsibility of, for shipping goods without instrsctions • 100 

FALSE PRETENCES. 

EuA Pbeteitces— As to indictnaat <^ two peiton jointly fi>r obtoiaUig 
goods by, ... , • 



FALSB BXIPBffnHVJmOUDi ■'•l&LOVT, BTOi 



FALSE BEPKBSBirrATIONS. 
Hhun RBPBB8DrrA.Tio»»— A9 Xq Ibe ngbts of a penoa dsoeired bjr^ . 91 

FELONY. 

Fb/xbtt-^Ab to an indictment for, being tried when the prisoner is not present 64 

What the civil rights of a party ihjared by a felonions act . 108 
Effisct of the> not being cognizable tinder the eriminal law «f th« 

country . . , . . . . 108 

As to burglary and, being joined In the dame indictment • 125 

As to an entry being made with intent to commit a, • • 124 
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FEME COVERT. ' 

twaa 60VBRT — ^As to the interest of a, aS heir to an intestate 

Right of aj'to file a bili against her hosbahd, without proehf&i dm 

FIERI FACIAS. 

Fmu Facias— What a sufficient description of levy of, . 

As to a, issued on a forthcoming bond • • . • 



117-n§ 
143-151 



97 
98 



FORGED CHECK. 
FoxoKD Chick— Liability of a banker who pays a, • 

FOSt/OSBT, 

tbiaBBT— Asto the, ofanettdoMeiDftftt -• « 

As to relief in Equity in cases of, . « 

Indictment for, of a premisBory note . « « 

FRAOD. 

iTmJLf^r-Acoeptanee of a bill in, of the partnership • 

As to evidence of, in an assignment 
As to non-performmce operating as a, > « 

£fiect of a contract being void for, 
As to subscriber for stock taking advantage of, 
Effect of a party being prevented by, from making his defence 
When Equity will lend its aid to detect tmd redress, . 
What necessary for a party seeking to set amde a conveyance for^ 
As to a private act of the Legislature obtained by. 
As to, vitiating aU contracts , • . 4 

As to a bill filed by a bank commissioner ahowing* 
As to statute for prevention of, • . • 

As to, or misrepresentation . 

What the different badges ot . 

AstoevidcMeoCinthetaleofachattel . 
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95 

129 
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19 

24 

51 

52 

94 

96 

108, 109 

109 

109 

137 

139 

175 
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FREEHOLD. 

Fribhold— Ai to an aif)itrator making an award of a» 
Interest of the husband in the. estate of his wife 



118 



FuiOHT— Right of shipper in . relation to. 

As to an implied agreement to carry. 
As to baggage being entered on the, list 



40 
43 
44 



GENERAL AND PARTICULAR CUSTOMS. 

gMfWATf AHD Particulaii Cxtstoms — ^As to, relating to trades and bnsinesB 109-115 
What arcj . • • . a09 

How the enstenoe o( are to be determined • • • 109* 113 



GIFT. 

Gm— Whenan intention to giv« Will be presumed 
When the, is perfected by the act of delivery 



221 
S31 



^ GOODS. 

Goods — When the sale of, becomes absolnte without payment or delivery • 3 

ResponsibiUty of carrier for loss of, stowed on deck • 40 

When trover will lie against carrier for loss» . . • 40 

As to a tender of, going to mitigate damages in trover . 55, 56 

Effect of a refusal to deliver, on demand . . .97 

Duty of a factor who sells, of his principal • • . 104 

Indictment for obtaining, by fidse pretences • . 15{9 

Sale of, by misrepresentation . . ' . . 175, 176 

As to lien of warehouseman on, .... 255 

ESEset of the partial fiiilure of the consideration of a note given for. 



sold 



115» 116 



GRANTEE. 

Gkaiiteb— When, will not be allowed to set up a comract as security for 

advances . . • 51 

When the legal title vests in the, although not cMginally conveyed 59 

Effect of a, becomnig a party to a fraudulent deed . • 81 



GUAR.VNTEE. 
^axahtib-^'As to endorsement and, of a note payable on demand 



S06-SQ^ 



GVASANTO&^--flUUn3WBIZmO-^HBm OF IHTBa7ATS, BTC. 
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GUARANTOR. 
ObABAHTOE— Ajb to diicharge o( by the negligence of the holder of a note S06-309 



HANDWRITING. 
HurowsiTXiig — As to, in which a letter containing a libel is written • 159 

HEIR OF INTESTATE. 

Hbib. of Imtebtatb — ^Ab to the Tested interest of, on the death of the an- 
cestor . . * . . . 117-lSO 
Interest of the hiuiband of, as tenant by the curtesy . 117-120 

HEIRS. 

BsiBft— When real estate of a corporation reverts to the original grantor 

or his, . . . 60,61 

Effect of a defect in a leyy upon the undivided interest of an, . 117-130 

Effect of a sale by the, of all the property of a succession . 316, 221 

HUSBAND. 

HraBAiTD— When alimony will be decreed against a, • .11 

Interest of the, of an heir as tenant by the curtesy . 117-120 
When the interest of a, as tenant'by the curtesy may be attached 117-120 

As to a bond received in trust by a, for his wife . . 120 

As to the vested right of the wife being assigned by the, . , 120 

As to the wife being prtma/nA'e the agent of the, . • 120,122 

Rightsofthe, to rents, &c. after wife's death . . • 123 

Right of a, to services of his wife's children by a former, • 175 

IMPROVEMENTS. 
Imfbovsmbnts — As to lien of purchaser of land for, r • • 241 

INDEBITATUS ASSUMPSIT. 
IifDXBiTATUS AasOMfsiT — When an action of general, will lie for an omisnon 129 

INDIAN. 
laous— As to an, being a competent witness in a suit between white men . 97 

INDICTMENT. 

As to an, for felony being tried in the absence of prisoner •. 64 

When the ofience must be proved as charged in the, . . 64 
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^oiciMXNT'^What must be pro^ wkfffi vx, niiarges with flhoodlig with 
felonioiia intent .... 

Ab t» pvoef of ftn fttenaeat in an, §» emmsAhfif • 

As to an, charging with breaking and enteflng with intend to steal 
What necessary to prove under an, « 
As to di^rent oflfences being joined in the same. 
How an, for uttering as true a forged note is proved • • 

As to an, for haying in possession coanterfeit bilb • 

As to an, for obtaining goods bf false pveteiMWi • 

What moflt be charged ip an, for libel . . • 

An, of one as accessory in the crime of murder • • 

As to the words vi ei armU in ani . , . « 

As to an, for trespass with force and arms • • • 



64 



195 

125 

199 

129 

139 

. l$9 

194-197 

194-197 

215 



INFANTS. 

;|(|iniJn»^A8 to avoiding a contract on the ground of infimcy 
Liability of an» for money paid at his request 
As to ratiftcatipn of eontraots hf» 
Liability of, in trover for taking property wrongfully 
When infancy is a sufficient defence 
As to an, affirming or disaffirming a conveyance 



52 

52 

90 

121 

122 

129-136 



1N{HAL. 

briAir— Effect of the omission of M)^ le\tpt .. 



153 



IJIIUNtfTJCaJ. 

XiymroTioif— Wheh Chancery will interfere by, fat protection of badcmpt • 30 

As to, where public officers are proceeding illegally . • 45 

Appeal from a decree perpetuating an, . • • 94-96 

Power of Court to grant, to stay proeeediiigi mt law • . 136 

, ^n application for, against a bank ^ « f 136-142 

When, may be issued against a bank • • . 137-142 

Nature and eflfect of an, against a hank . f • 137-142 

When Courts of Equity require notice of application for* • 137 

When the, wiU be divoivad . . • . , ^4^ 

As to issue of an, and neeceal . • * • 143-151 



: INTEREST. 

IHTSRssi^-^When a payment must be applied 6iBt to the. 

Limit of the powers of euratdli ^ihoc to the, of absentee 
As to thC) of a party in a covenant being joint or several 
Competency of endorser as a witQess on the ground of, . 
As tc a verdict for principal and, . » » 



1 

39 
64 
63 
i6 
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to« being nMVtnlile fiir montf lent . . « 81 

Afl to 4he time for whidi, will be allowed OB sUli^ddfttodMUit « 80 

Tested, of the heir on the death of the ancestor . « 117, 119 

1ViieQthe,pftbafaii8baBdofanhdrmaybeattach«d 117,119 

As to the, (Ai a bond held by a husband in trust for his wife • 120 

As to the contingent, of the wife saryiving to her • • ISO 

As tO/ on a note secored by mortgage . • « 177 

As to an estate subject to a life, sold without notice • • 354 

INTERLINEATION. * 

bRBLmsATioir — E^ct of an, or erasure upon the &oe of a dted • 178, 188 

As to evidence eypiBining» . . • « 180^ 183 

INTERLOCUTORy, 

imsLoetrroRT— Right of a bankrupt to property between die, ttnd final 

deeree . . . .30^33 

Rule as to an, decree being pronounced . • . 84 

jSb to failure of defendaitt to comply with, etder • . 143, 150 

INTESTATE. 

imMrATE— As to the debts due -to an, being inventoried » • 3 

What ought not^to be included in the aettleaicnt of> estate • 106 

Ae to distribution among the creditors of an insolMnt^ « • 107 

POINT DEBTORS. 

JoiMT DsBTOB»— When payment by one, will bind the other • • 161« 164 

JOINT TENANTS. 

* 

Jonrr TkirARTS — ^Who held to be, and ezchusively entitled to a legacy • 158 

JUDGMENT. 

'SvDOMXttT — ^Rig^t'of an administrator to sue out, after removal from office • 3 

As to costs where a, is affirmed in the Supreme Court . . 63 

When an appeal may be taken from a confession of, • • 65, 67 

Efl^t of an order after, to stay execution against drawer • 90 

Wheil Equity will relieve from a, at law , • .93 

When verdict and, are conclusive as to the fiict • • 108 

A, rendered upon a statement of fricts agreed upon • ^ 123 

Power of Court to grant injunction before or after, , . 136 

What no objection to an application to set ofT two, against each other 153 

Doty of plaintiff to see that his, is rightly entered " 152 

Right of Court to set aside a, at the same term . 153 
What necessaty to eptltle a third penen to afiped frontii between oOmbi 



S98 JUSISmcnOH— ^J17B0BS'-*JU1tT-*IiABCBnT« 

iVMUBST — ^A case where notes were given for indulgence on a, • , 1SSM9$ 

A bill filed lo have, aatiafied oat of equitable aasets . . 169 

Appeal jQrom a, of non suit . .. . 174,175 
Ab to a, on a bond signed by one partner without anthoiity £rom the 

firm ..... Sdl»322 

As to, by defiiult and writ of error . . . 2S5-S38 

Writ of error upon a, in favor of a defunct corporation . • 256 

JURISDICTION. 

JvBisDicTiON — As to the, of arbitrators . . .22 

Exclusive, of State Courts over their own Courts . . 33 

As to, of Chancery where public officers yare acting illegally . 45 
As to the domicil of the party being material to the question of, when a 

eommiesion of lunacy is applied for . . 46, 47, 48 

As to costs where a suit is abated for want of, . . • . 59 
What necessary to authorize a copy of paper beyond the, of the Court 

to be read in evidence . . , . . 59 

As to, of State Courts over the oflfence of counterfeiting • • 63 

As to, of Equity to entertain proceedings for partition . • 62 

When a Circuit Court of the U. S. is without, ratione pertonm , 63 

What necessary in criminal prosecutions to give the Court, . 64 

As to, of Equity to relieve from a judgment at law . . 92-96 

As to, of Orphans^ Court in the distribution of assets . . 106, 107 
When a Court of Chancery has no, . • • 143, 147, 151 
As to, of Equity in the matter of usury . . 152, 153, 155, 156 

JURORS. 

JvROBS — ^What is only to be expressed by a verdict of, . . . 156 

What influence upon the mii^ of, no ground for changing the venue 255 

Right of the Court when a, in a criminal case is taken sick • 156 

JURY. 

JvBT — ^What a question for the, . . . .39 

As to prisoner being present when the verdict of a, is returned . 64 

As to proof of customs to enable the, to determine compensation 109, 113 

Right of Court to discharge the, when one is sick . . 156 

When a, may correct their verdict . . • 157 

When a Court may direct the, to seal up their verdict . . 158 

What doubt would justify a, in rendering a verdict of not guilty . 198 

As to competent evidence to be submitted to a, to prove a demand S129, 230 

When it would be unsafe to allow a, to alter their verdict . .. 158 

LARCENY. 

XijJtciivT— What is, by the comuton law and how is it to be tried . • SI 



LAW. 

Ia.w---A8 to tbe, raiiDnfif an implied promise . . • 6^T 

As to a role of a bank different from the general conmiereia}« . $B 

Rule where a biU seeks a discovery in aid of proceedings at, • M 

ESkct of a party neglecting his defence at, . • i 34 

When Chancery will stay proceedings at, . • - 94 

As to vendor having exhausted his remedy at, . . •94 

Rule in commercial, as to what constitutes due diligence . 95 

What a question of, to be decided by the Court . . .96 

As to a person being a common carrier in the sense of the, . 44 

' When as a question of, a party is estopped from denying his deed . 68 

When Equity will relieve from a judgment at, . . M 

As to ignorance of the &ct which constitutes a defence at, . . 96 
As to civil rights of a party at conunon, who is injured by a felonioM aet 108 

As to registry of an instrument not required by, to be recorded . 149 

When a judgment creditor must eAiow a strict compliance with, . 153 

As to traversing an inquisition of lanacy in a Court of> . 167# 168 

As to a general rule of, • 997 

IJEGACY. 

CiWACT— As to a, bequeathed to a gentleman and his fiimily . • 198 

When the creditors of the husband an entitled to a, belonging to tlie 

•••••• XT# 



LEGATEE. 
AiBftAiBB— As to a bequest to be distributed among K8iduaTy« • . 168 

LETTER OF ATTORNEY- 
l«rRR or AmansT^Whflii an astfaoiity coofinncd by, must be evaoated • 990 

LEVY. 

LivT— When a, of execution was utterly void . , .90 

What a sufficient description in a, of exeentioii on had • . $(f 

What a proper dttcription in a return of, m ittX cslata • 117*190 

How a defect in a, of execution will be cured . * . • 117-490 

LEX LOCI CONTRACTUS. 

Liz Loci Contractus — ^When contracts are governed by itue, -§J9 

General rule tiiat the, must determbie the conatnietkm of a coittnct 914 

19 
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Wfmin^tamy'^ijaoff m^ 



LUfiLLXTT. 

IrfiA^iuTr— Af to, of an administrator for the negUgenoe of his c(h%dmj^ 

tiatof , • • 1^ 

Of agent to a third person for breach of agreement • • 5 

As to, of a bankrupt on his promise to pay. a debt . • 30 

Efiect of admission by defendant of, on another bill . • 35 

As to carriers exempting themselves from, for Ipai by negligeooe • 43 

What famishes the Umils of a carrier's^ ... 44 

What will not discharge caniar firomn . , • .45 

As to part profit wathontj as a partner ... 53 

Whenylaiitjffprooeedsat the peril of ./or costs • . ,56 

As to, of an in&nt in trover for taking property wrongly . 121 

When the bailment is determined and the bailee, in trover • » 121 

WbffK this j|Qiot4 of others may be pleaded in abatement • 156 

Asto,of ]mtt,oon^xMtprforthonegUgieoQeof hw • 1G9 



LIBfilr. 

LmL— What indictable as a, . 

What an indictment for, mnst charge . 

for a, chaiging with lying and peqvry 



159 

159 

159-161 



LS&f. 

Loa^-As to, of solicitor upon the deeds of his client for ooali 
Extent of solicitor's, after the death of his client 
When a bill in equity can baffled to en&ice vendor's. 



20 
20 
34 



LIMITATION OF STATUTE. 

LaOTiTioH OP Statttte — Aato^cssdit-eiidoned on a oade-afterit is barred by, 161 
When the, begins to ran against a note payable in annual payments 161, 166 
When pan pigment fotms a iww point from wUdi^ begiiis to m 161 

An action o( assnmpsit on a note to which the, was pleaded . 161-166^ 



LUNACY. 

finrAOT— Aa.to a commtMl«li.iif>.iig«i«i^ a» alien 

* Who may petitioafoikina tfr tiaviOTs a lywi p m i wioa aft. 

DSttiOllO^ • « . 9 • 



40 

166 

166-169 



ma* Qoa^TRACTOR. 

|||a€o]inA£RioBr--Liab}]iHy,€f a«for a. letter containing money kit by his 
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iuxNxsNAxo:ft'*-4Enti^r&Zi M(S B t » u aMxaqb, btc. 



MAiNt£l^A2«'CE. 

li&amiriv»— As to mpplying ilie ineomte of a hamdifit'pi^fpfetilf ia H 
As to dee4 and agreemeat ibr» of gmator « » 



48 

a)-84 



MARITAL RIGFHTS. 
itABiTAt R w ' ia ■ A m tcraa ijaitetMOT inteifeaig ^tk tha» <rf lfa> hmfcani «> 148 



MARRIAGE. 

JJfimBiAffB— As to, and iasoe bom alire in relation to rights of husbands • 
As to a settlement after, on the wife of property belonging to iMf' 
As to property of a wife wbere the, was contracted in another statb 
E6fect of a parent giting property to his dan^hter upon her» • 
As to a bill to carry into eiSect a, contract , . 



198 
1^ 
174 
991 
ISl 



MEM0RAN1>UM. 

IbModLAHBOx—- As to a contftet b^aig TexilSed by a i^tfCtM, * 
Efiect of a, written on the bottod^ of anoio^ 
How a, on the margin' (^ a noto wffl Mf c O hsHK lf rtl' ' 



44 

i89^11 
1»5-939 



BtERCHAKDtSJ!. 

MncBJjTOBB— As to the term baggags wnbmdtg samples id. 
As to the transportation o^ by c^ common caizier • 

What a nsorioas sale of, , ^ 



40-48 

44 
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MINOR. . . 

ItmoE— E£^t of a co&tnot of enlistment by a, . ' • ' • 90> 91 

What amounts to a ratification of enfistment by *, . , 91 

liability of a, iH troTer fer the ^iiTendon of proper^ . , 199> 193 

Astoapartialpaymentby a, alterairirilig^atiiiBaili^, • * 181 

As to a, pdrchaaing property in connexkm With a pSiMil'tff M'ggb 183 
As td money invested in lie name of one whodies £liiesiati$ Atf&ig m^ 

ttoriQr •••••• 8 
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|fMKiFBnKMTA.Tiov-^As to tL, to obtain a credit fer another 
Eflect of a,iB Uie sale and purchase of land 



178 
178 



MISTAKE. 

MistAKs — Am to a, in drawing an award of aibitretors 

When a factor may show that entries were made hfi 



39 



MCHIBT— MOSTGAfiB— J(OTieif« 



MiKrAXi--As to ddiTeiy of goods by a carrier through, • 40, 41 

Ab to a mntoal, in the descriptive words of a written instrument 54 

As to an aetiott after aettlement for an item omitted hj, • ISB 

As to a, of a jury in rendering their verdict . . * 157 

ESkct of a, in notice of dishonor of a bill or note . 939 

As to leave to rectify a, • . • . . 348 

Efiect of a party being fraudulently led into a, • / . d48 
Sfleet of «» in the dale of a note saed on made in liie endorsement on 

a writ . • • 256 ^ 



MONEY. 

HoHBT— As to,eoUected by an administrator after his removal from office 
When» invested may be held as advances 
Liability of an in&nt bt, paid at his request 
As to» being paid into court in trover 

As to, paid to the adnunistrator of a &ctor for goods sold by him 
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As to, paid by a debtor fi>r forbearance . • . • 
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JNtoKTOAas— ^Assignment of a, witfaont consideration • • 16-19 

When a widow takes her dower solject to a, • • .88 

As to inteieit due on a note secured by a, . • 177, 178 

As to a, to indemnify endorser from loss or damage 178, 190 

Transfer of a, without KOouEse • « . • « . 178 

Rnle as to endomement <ef a notoaecmed by a, carrying with it the, • 178 

Rule in e<iuity as to tale where part of the, pKmiaes has been aliened 190 

As to a deed of tmsl being a, with power to sell .. • 191 

As to assigmnenl of a debt carrying with it the« • • 101 

A^biUtefemtoa*. * • * * 191-194 

MOTION. 

—When an attachm^entwHi be dismissed on, "^ • • .19 

When'an Injunction will be dissolved on, . • • 149 
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A, to dissolve an ingunction . • • 149-143 
A, and cross, to discharge interlccutory order and set aside proceedings 143-151 

As to a, an arrest of judgment • • 19^ 

As to a, fi>r a new trial • « • • 199, 90i 

As to a, to file a supplemental <« amended answer • « ^M 
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MURDER. 
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^ to an ofier of a tender bnt a, to make it • . • 951 

NEGOTIABLE. 

MwoTiABLE — ^As to the title of a holder of, instrument being <iaestioned • ' 66 
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As to endorsement afEecting a, note, or instrument . ^ • 188 

As to A note made, and payable at a bank . , *, ,. 939 

NEWLY DISCOVERED EVIDENCE. 

KtNrtt DzsooYERED ETiDEMdr—As to, being a groond of lelief ineqiiity • 198 

What neoeanuy to c(»is(itnte> a ground of relief / . . 198 

As to, being in writing . . • • « • 198 

NEW TRIAL. 

New Tbiai/— When a, will not be granted for error in instractiaii of Court • 1 12 

As to setting ande a verdict and granthtg a, • •- 115 

As to granting a, for change of verdict • .• • 157 

Motion for a, denied . . . • • . 160 

As to granting a, in criminal cases on a mere doubt* - . • • 198 
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As to, beis^ granted oa defendant paying costs in a givwi titta 199-S05 

As to granting a, in an action of slander . « . . 244 

NEXT OF KIN. 

ffva ov Km — As to share of a legatee who dies in the testatdfs lift time be- 
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NISIPRIUS. 

Nisi PBrav^i^Mvilege of a. party fiom. arrest for 4ebt dnring his attendance on 
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HON EST FACTUM. 

HOH Est Factum— As to only defence being, . • • 95 

As to fiu^ts distinctly pat in Issue by the plea of^ . • • « 188 



K0X9* 



6-S 



35 

35^8 

36 

66 

66 

66 

90 

90 

91 

91 

91 

' 91 

115, 116 

139 

130 

liMSS 



•I 



NPTB, 

JH^ffBr-M to 9L0 payable to an agent and firaadnlently tranafened • 

Impoit of a» made payable to the cashier of a bank . • 

Role of eommereial law as to dae diligence in notice of dishonor of a 

bill ot, • . . . • 

How a, not JwgtiiahloiMQOiPfg aa betWeiNi #^UIoifar and holdar an in- 
land bill of exchange . . f ■ 
Aa to time allowed fivdomand op a»pi^aUe at aigl^ ^ . 
What a declaration seeking to charge an attorney on a» must allegt 
Ineoropeteney of an eodoner on a> as a wjifmm tp j^to jwyme^t 
Ril^t ^an agent to maintain an action on at • • 
What will have the effect of discharging the endorser of a. 
What will ezcnae the fonnal deBQfnd of payment of a, 
Ab to discharge of endorvr of a, by illegality of protest 
Eflfed of an agreement by endorser of a, 
Ab to notioe of dishonor of a, due on Sunday 
What notice of protest to an endorser of a, is imnlBeient 
Eilact of partial fiulure of the conaidemtion of a, 
indictment for nltc^iiig aa tnie a forged, « 
As to a, held by an infant for goods sold by him 
As to a» giren over and above intereat lor iaddgeiiaa 
Aa to a credit endorsed on a^ by the holder afUr it ia baned bf tlie 

statote ...••• 161 
As to a mortgage to indemniiy endorser of a, torn ksa . 178-190 

Aa to priority where aeveral, iaflkig due at the same time are sectored by 

mmtftaP • • • • . 191-194 

When endorser pf a, had waived a legal demand npd notice • d05 

Right of a holder of a> as to giving notice of dishonor • 
Efieet of a»bemg endorsed in a different government from that in which 

it ia given • • » • • • 

Aa to.a, andomi l»lha pa ? ta wn hi p name wi|h aa agteement by one 

paftner aa 10 notioe • • » . . 

Efiect of roeeiving a, with knowledge of anagneement between the par- 

ties »••••• 
Aa to a, payablp on demand endonrd and guaranteed 
How the gnarantor of a, is discharged 
* Effect of a memorandnm on the margin oi a, • 
As to a, not payable at any particular place 
Aa to a, made payable in property at a given time 
Right of a surety on a» where the principal is dead 
What necessary to entitle the maker of a, to plead a. deH ^m 

payee as an offset • • • ; • 

What competent evidence to show a demand of payment of a» 
Aa to right of set-off to a, made payable at a bank 
An action on a, transferred by delivery 
Eflect ft mistake in the notice of dishonor of a» 
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HenoB^WKat ha« the e£to of demand and, to an iBeoipavatcd mmpn^ • # 

Right of a bank to establish by rule a mod^ of |^viag» « . 39 

Rule astoservioeofa^ofprotest ofabiU^^ezchuife • .35 

Rule in commercial law as to due diligence in giving, . . 35 

Effect of the neglect of consignor on dae^ to repay advances • 50 

When one of two defendants cannot, the cause for hearing . 84 
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As to, of proteK diMoted to ettdoner as in a fialrtioldftr paiitfi « 91 
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When endorser had waived a legal demand and, • 905 

Right of the holder of a bill or nota at to transmission of, . 905 
Eflfect of an agreement by one partner to acknowledgei at a particiilar 

place • . ^ • • 906 

As to guarantor being £scharged for want of, • . 906 

As to, where a note is hot payable at any particular place . • 911 

Effect of a mistake in a, of the dishonor of a bill or note . 939 
As to the rule that, of protest must be sent to the post-offiee nearest the 

residence of the party . . . . 939 

Ab to, between vendor and purchaser of interest claimed . 954 

OhLtGAftOl^. 

OBiiOATioir---What furnishes the limits of the, of carriers • % . 44 

What deteimines the, imposed by ooiiU<aots . • • 911, 914 

OBIPlCfiRS. 

Officebs — ^As to omission of a duty enjoined on a alaas o^ • .9 

Efiect of not directing an execution to |the proper, • . 90 

As to a seiztire made by mistake by, of exelBRB . • .SB 

Eflfect of omissions by, in entering judgments • . . 152 

Eflect of the declaration of, when he seizes pnpmf • . 915 

Who the proper, to serve writs .... 995 

As to the doctrine of presumption in ^yor of pnl^c, . • 996 

Eflfect of an, selling personal property which is not present 943 

As to the dechirations of a ministerial, when, he seizes property 915i 916 

OJtSEt. 

llmiF— When onemanagisg the bmiBeai of a anoemLaa iriUbaadbirei^Mi** 

mksimw as wm, against alaims . • . « 11 
W]»t naeesBBiy to entitle the maker «f a iioto to plead a debt 4ai tb 

him by the payee as as, . • • • 915 



ORNAMENTa 

QEB Ai a uwa . Ag to nuweptMitf of ownership of, deposited in a tomb . 21$-S31 
As to the sale of a sneeesBioa including, deposited in a tomb . 216-4231 

As to> deposited in a tomb being an integral part of the inheritance . 317 

•PARENT AND CHILD. 

Pabxiit An> CMnav—PreMmiptioa as to chattels given by a &ther to hisdan^- 

ter on her marriage . . , ^ , 221 

Ai io aenrieet rendered by a child in the fiunily of a parent » 331 

As to a dee4 executed l^ a &ther to his daughter with an agreement for 

snpport . .83,84 

Efiect of the enlistment of a minor without the consent of the parait 90 

PAROL. ■' 

pAliMr— As lO a previous, assent of principal to his agent . , 5 

E^ct of the sahBqiient, adoption of the acts of an agent • 6 

Efiect of a, agreement concerning land . . .Si 

Whentheintentionofpartiesisnot to be ascertained by, evidence 54 

When, evidence is inadmissible to show grantoi's intention . 81 

Whatitisnot competent to prove by, testimony . . 130 

As to, evidence being received to raiy the terms of a contract . 133 

Ab to a settlement in pursaance of an ante-nuptial, agreement . 169 
As to interierence of Gouts of Eqmty in relation to specific performanoe 

of a, agreement • . . • • 344 

PARtlTION. 
pAsnxmir"— When equity will entertain proceedings for, . • C^ 

PARTNERS. 
F^ftTiisss— Acceptance by one, in the name of the firmin firaud of the partner* 

ship .. • • . * m • 1 

As to an assignment by one, of the partnership efiects • • 15 

As to Dart orofits without the rights or liabilities of a, • 53 

Ab to power oi a, to a contract to give a note in the name of tbs film 

after finol estimate . , . .53 

• . As to a debt secured by joint covenant of two, . • .63 

Eflfect of the promise by one, as to statate of limitations 163 

How fiir the acts of one, cannot aflbet the others after disBolati0n 164 

^Seet of one, without authority signing the name of his co-, . 231 

Aslo^nlebsdoinkig^sk,withoBttfaeo(n]sentofaU the, 393 

I As to service of process in an action mgainst, on an opm aocoimt . 334 

When k rlstiim was ancertain in not showing on which, process was 

f served . . . • • 334,335 
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PARTNERSHIP. 

Paxtkebseif — Aoeeptanoe by one partner In fiiiud of the, uid not for, parpoaes 1 

Ab to the light of one partner to asngn, eflfects • • • 15 

Ab to the continuance of a, for a single transaction . 53 

As to property which was a portion of the, efi^ts . • • 107 

As to a third person being admitted after a, is formed • • 223 

Effect of a person publishing that he is a member of a, • 222 

As to service of process in an action against a, • • , 224 
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Past Patment— Effect of ^, of a debt within the period of limitation 
Effect of the, by one before the bar attaches 
How, is con^deredinlaw . • . • 
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PASSENGERS. 

PAflSiH&nis — What 'the nsoal contract of a carrier of, inclndes 
What is iucladed in the term, baggage 
What the transportation of, by a common carried implies 
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PATENT FOR LAND. 

Paxbnt fok Lakd— When a, is conclnsive • • 

When patented lands are not sosceptible of a disaeirin or onstwr 
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PAWNEE AND PAWNER. 

Pawhxb akd Pawnsb — ^When a pawnee may protect himoelf against a fraudu- 
lent conveyance of the pawner . • • • 
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PAYMENT. 

Patkent — ^Wfien a contract of sale is complete without, or delivery 
As to the, of an annuity secured by a mortgage . , 

What, is equivalent to a, in specie . . « 

Rightofcre<fitor8 to coerce, of their demands . . 

As to a bankrupt being exonerated from, of his debts 
££fect c^no time of, being mentioned in a bill • • 

As to a note received in, of a precedent debt . • 

How an unconditiciial, on a bond bearing interest mntt be ap|ilied 
As. to, of costp being part of the punishment |br an ofience • 

As to, of taxes after a division of county • • 

As, to an insolvent's note being pa^d off in, of a debt • • 

. As to the x^ght of an agent to direct the, of his prineipaPs money to 
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What vrill excuse the Ibrmai demand of, on a note • • 
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PATMorT— What will not be conndeted as a, • 

As to a lease taken by an in&nt subject to the, of rent • 

EAct <^ a partial, after a minor comes to age 

Application for injunction against a bank for refusal o( of its notes 

When the cause of action acemes on a note payable in annoal. 

Effect of a, to take the ease out of the statute . * 

As to a purchase of goods and, in lands 

What no, of interest on a demand secured by mortgage 

As to a mortgage creating a trust ibr the, of notes 

As to, of costs being a condition precedent to a new trial 

As to reasonable diligence in obtaining, of a guaranteed note 

As to a note where ho place of, is designated 

As to a memorandum on a note controlling the time and mode o( 

As to, of purchase money creating a resulting trust t 
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PENAL STATUTES. 

PlHAL Statutes-^As to an action on, 

When offenders must be prosecuted separately 
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PLAINTIFF. 

Plaintiff — ^What such a convenion as would entitle die, to recover • 

When the, proceeds at the peril of liability for costs 
Duty of, to see that his juigment is rlghdy entered . • 

What a, most profe to avoid the effect of his laches 
When the suit will proceed in the name of the leal, where the nominal, 
dies • . . - • . • 



54 

56 
158 

206 

23« 



PLEA. 

Plea — ^When the answer overrules the, . . , 33, 34 

As to remedy at law by, of nU dehet sworn to . • .94 

A, of infancy on a note ... • 129-136 

Effect of the want of equity in a bill being shown on a special* . 142 

As to the replication being a good answer to the, in point of law 162» 163 

^ What a denial of the, • . . « • 166 

As to fiicts put in issue by the, of non 08t factum , • 188 



PLEADING. 

FtAADiinh— Right of deftodaot to plead to one ptai of &e HB sad 
another • « . • • 

What may be, in abatement i^ an action on a jomt eontnict 
What no deparmre in, . . « f • 

Whenlivoaeftnheiiolepaitofein, , • 

As to defences not made in the, being waived • 

When the party making a te«d«r must plead it qpeda^ 
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fOLICT OF INSURANCE. 
PdUft/ r IilsVBiJrGB— What deemed a peiil of die wa withki IfaeiMiaiDg of ^ 



POSSESSION. 

iON— Object of the crown in taking, of a lunatic's property 

Ab to a contract for the delivery of, of land 

Indictment for having in, counterfeit bills 

Effect of an iniant retaining, of property after he comes to age 

As to eho8€9 in action of the wife reduced to, by the husband 

As to, of property mortgaged 

Aa to, of pezBc^ial property sold , 

As to an execution being used to gety of fffopirty p 

Right «r, of ojvameMt deposited in a tomb . 

Right of pawnee to protect himself by virtue of, . • 

As to a sale being declared void for continued, of vendee 
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' POWERS. 

i^WBBS— As to» of agent to give notes • * • 

As to, to rescind an agreement * . • « 

As to, of endorser of a bill of lading to tnosfer the pNpeity 

As to, of partner after closing the business to give notes 

Limit of the, of curator ad hoe • . \ 

When the Court has no, by interlocutory order to grant injunction 

Effect of a, being given by a statute 

As to ft mortgage with, to sell without foreclosure 

As to a conveyance of land in trust with a, of nls • 

POWER OF ATTORNEY. 

Power of Attoknet — ^When a, to demand payment is determined 
As to the revocation of a, . « • • 
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PRESCRIPTION, 
lox — ^As.to ft ti^p i9 public land being acquired by. 
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PRINCIPAL AND ACCESSORY. 

Pbincipal axd Accissobt— As to admitting a transcript of the record on the 

trial of, ..... 194 
As to accessory taking advantage ti emr ui the leoMd against thft 

principal ...*•• 1^4 

What prima fade evidence against ftoeessory ef pffweipftl's gftilt • 194 

What cannot be received in evideaee on a trial of, . • 194 

As to the words vi et armit in an indietmenc agMMt* • • 194 
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too PRINCIPAL AKD AGENT — ^PRINCIPAL AND SUSBTT, BTO^ 

PRINCIPAL AND AGENT. 

PkmciFAL AXD A«siiT«— Efifect of an agreement between agent and third per* 
•on without authority . 
As to the right df an agent to maintain an action against an attorney 

for money collected on a note payable to h:m as agent l>-8 

When an agent binds himself aiid not his principal . . 8 

When an agent may maintain an action in his own name . 67 

Efifect of a &ctor or agent fraudulently using the money of his principal 99-105 

PRINCIPAL AND SURETY. 

^ jLitiFAL AKO SxTBSTT— ^As to the* right of one bound in a delivery bond for 

property levied on under a judgment against, 233-4235 

As to a surety losing his distinctive character by a judgmrat being ren- 
dered against him • . . • • . 134 

PRIORITY. 

Fbiokitt — ^As to, cf payment of notes secured by the same mortgage . 191-194 

Who may give a, of payment . . • • 191 

As to, -in time of payment giving a, of right » • 193 

As to a decree being entered giving a> of payment • • 194 

PRISONER. 

jPlusoRSS — ^As to an indictment for felony being tried without the, being pre- 
sent •••... 64 
Neeessity of the, being present when the verdict is returned . 64 
Rule where the, is out on bail • • • • 64 

PROCES& 

FlocESS — As to privilege from anest on bail, . • • ,13 

Who may interfere when a witness is arrested by, . • 13-15 

Effect of a neglect to serve, on one where an action is against two . 156 
As to a, of garnishment . .... 199 

As to declarations of an oflScer setziug property on a legale . • 31$ 
When semce of, on one partner is sufficient . • • 334 

To whom, must be directed and executed • . • SS7 

PROMISE. 

I^MisB— As to the laVr raising an implied, . 6«1 

As to an agent maintaining an action on an implied^ • .7 

When a, to pay imposes a present duty « • 11 

As to a, of -a conditional fee to an attorney • • • « 30 

As ta liability of a bankrupt upoflEi his; • • • 30 
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Ftocs — As to «» Iiy an endoner of a note oierdae • • , • 91 

Efl&ct of a verbal, or acknowledgment of a debt • • 163, 165 

Wbat amoottts in legal effect to a new. • . . 166 

As to a, in consideration of marriage . • s 171 

What a sofficient consideration to snpport a, . . . 173 

As to a, by the guarantor of a note after being dinharged by negli- 
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PROPERTY. 

PsoFEBTT— -When a sale of, becomes absolnte • « 

As to a conveyance vesting the, in the assignee 
As to the right of real, passing by a mere award . 
When an action would lie for the recovery of, hnproperly tR>ld 
As to the, of a bankrupt being transferred to the assignee • 
As to, being transferred by a bill of lading 
As to plaintiff receiving back, in mitigation of damages 
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As to being compelled to take back, wr o ngfu lly taken 
Lidictment for receiving stolen, . • 

As to a sale or purchase of personal, by an in&nt ld9» 

As to, belonging to the wife before marriage • • 
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When a sale o^ will pass no title • • • 
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PROSECUTION* 

Vwossieonov — ^When each ofiender nrast be prosecuted separate^ 
Aa to threats of, for slander 
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PROTEST AND NOTICE. 

AHD NoncB — How notice of protest of a bill of exchange ranat be 

given . . .35 

What notice of protest is inefficient • . • 91 

As to the rule how notice of protest must be sent • • , 339 

As to a post-office being a proper place for notice of protest • . 5140 



PURCHASER. 

VuBmuMKBL — Right of administrator to become a, at a sale by himseh 
Transfer of property to, by endorsee of a bill of lading * 
Title of a, at a tax sale after division of a county • * 

As to a mortgage executed by a, to a third person 
What payment by, is a mispayment . • • 

When there can be no recovery from^ aa terre-tenant « 
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fvBCRAsnfc— Efleet of patents to> at a flUle of (rtib^ taiMl 4 

As to a lien of, of land ht lite im^rovemeact • * 

What sufficient evidence of titl&to enibi^iheitd fliailMala iH «Mt(Ml 

REAL 1»TATB. 

|U|» E^ATS— ^As to> being the subject of aibitfation * * 

Binding effect of 4in award as to, . . • 

Conveyance of> by one Who has not the legal title 
As to thc) of a corporation alter it is difisolved * 

Efiect of the sale of, on execution after the retoxn day 
As to vested interest of heir of intestate in his> * 

What the interest of the husband of an heir to the» 
When the interest of the husband in> may be attached 
As to conveyance o{, by an iB&nt 
As to the purchase of» by an iD&nt * • 

tlule as to^ purchased or leaaed 

Effect of purchaser of, being deceived as to indUDhnnoea 
As to money of wife to be vested in, . 
Equitable Uen of vendor of> for the pnrchaae money « 

REALTY. 

ttsALTT-^As to things^in the, being submitted to attttlMiMl 

RSCiaPT. 

Bxxxat'^E&et of master of ves9ePs> for goods shipped • 
As to sheriff's, being a discharge of execution 
As to, of a husband for a bond in trust for his wilb 
When a, is not admissible in evidence 
Validity of a» from the receiver of public moneys • 
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RECEIVING STOLEN GOODS. 
Racxivim Scoimi 6o<M)[»^Trial of an indictment ibr, * 1 

RESCINBING. 

Rit8ciin>in«h^As to power of a party to, an agreemeni • 
Wheti a contract will not be^. . 
When an action cannot be maintained until contMst % 
When a party may elect whether to, or not . 
Right of a Court to, its own cNrdeia » • 

As to ft Couri.dedaring.a eomract, • • 



iw4to 



9,10 

51 

97 

109 

167 

176 



RECOGNIZANCE. 

to arrest of a party attending Court tmder a* 
The, of appeal w»i not be attested by the clerk 



15 



\ 



\ 



lawsHixABCB— Effect of oAmqaiem, ol an aol t 

TIThatay of authority . . • « 

ABtOkS, of a liability foe a dei»t * « 

RECORD. 

RaooKih— Afl to a question presented upon the, 

As to what properly belcngs to th», • 

Who « competent witneas.to identify tbe» ^ a coi|oia|i«a 

As to an appeal being entered hf tb9 ftttipioegr of, » 

Effect ofa mortgage being placed on, . 

As to the tianscript of a, being proj^lfT T^»ri#ed » 

Who the proper. oflScer of a Court of* to dlie«sl a mil^tft 

What must appear on the, . • • 

Ab to recording a deed and nat df^Vfiiog il 

RECOVERY. 

RtooTBRT— When the Court efnsd in aJlointngpUlimiff t0^ 
As to> of a coniUliwisI fea ta«t attsmef • '» 
When a factor may, balance of advances 
As to, of things in the realty upon a«aid 
As to a, upon a promise without consideration • 
What would entitle plaintiff toj in trover, 
As to the, of costs in trover . 
Asto, Qfadebtfle«ux«<fby adeedoftrost . 
When the price may be, on a contract of sale • . 
As to, of money paid by a debtor for forbearance 
As to, back of money paid usuriously • 
What not sufficient to sustain a« t j^ 

Right of, for the services of minor diUdren 
As to erroneous, being a bar to a suit by trustee of ersdittf 
As to, upon a note where the cdudderation is denied 

REDEMPTION. 



90P 

« 208 



7 

34,36 

61 

68 

190 

194-197 

jd25-228 

285-228 

'. 81 



10 

20 

50 

23 

53 

3S,36 

58 

61 

108 

155 

155, 156 

175 

175 

201 

235 



lON-^Iiability of a bank for the, of its notes 
Rig^t of mortgagor to gq to cither of the two mortgagees and redeem 

RELEASE. 

ft»r.B<mie— What the proper Court to apply to isi Aoia anmH. • 

Right of arbitratoiB to award a, of land • « • 

RELIEF. 

Snap— As -to, from anut' <mb oMtion • 

A <^ to, in Equity where a party was misled tbongh igMMOM • 
• iAat the proper triimsal to afibfdf to a banknipt . • 



1«; 
191 



13 

26 



804 



REnmr— SSPtlCAnOIf^--KfiFBB88IfTATrnS» vku 



'-^When Equity will, from a jodgawnt at la# • • 

As to, £rom ufloriona note* . . . ^, 

As to grooads of, from inqoiflitioa of Innaey . • . 

Ab to newly diacorered evidence being a grouid of, • 

• 

' REMEDY. 

— Aa to relief in Chancery where there ia a, at law • 

When the only adequate, ia in Chancery • • • 

When the, against a carrier ia aaBompait • • 

Aa to, of a judgment creditor . • • • 

When a party must resort to his legal, • • • . 

When a pawnee's, at law is gone • • • • 

REPLICATION. 

IsrucATioH^What a good, may do . • • 

As to the matter of the, being a good answer to the plea 
As to the, being a departure from the declaration . • 

What proper to Sntroduoe in eyidence under the geneialp 

REPRESENTATIVE. 

RsnuESENTAtiTB— What only an administrator de honia non can recover from 
the personal, of deceased executor . 
What the legal, of a party to a contract may insj^ upon . 
When money can be followed into the hands of, of administrator 



1%» 

1^, 156 

167 

• 198 



31 

33 

43 

153 

199 

229 



162 
163 
165 
166 



REPRESENTATIONa 

RsnisBiiTATioN»— When a party is bound to make his, good 
Efiect of a party being deceired by fiUse, 
What an actionable fraud in a written, • • 

RESIDENCE. 



/ 



3 

92 
106 



51 

64,176 

175 



RisiDEircB— When notice ol dishonor must be sent to, of endoiaer • • 91 

Presumption as to, of matter of a note . . • 913 

As to materiality of the, of the parties to a note . . * . 214 

As to the rule that notice of dishonor must be sent to the post-office 

nearest the, of the party ... . 233-241 

As to, on land being notice of interest y • • 5UM 

" RESPONSIBILITY. 

RxsFOwnBiLiTT— In what manner an administrator is, . • • 

Aa to, of an agent for damage resulting from his negleet • 

,of agent IbraseiBKing in a breach of tmat • • 

When a carrier will be, for goods washed overbooid • • 



BESULTIKa TEUST — ^jtBTAINEB— REVISIOW, ETC. 
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HnroKSTALiTT — ^When a Teasel will be, for damage of goods 
What necesBwy to relieve A carreer from. 
As to, of commission merchant for selling on credit 

, As to> of &ctor for disobedience of instructions 



44 
45 

• 48 
100, 101 



RESULTING TRUST. 



IBLesultisq Trttst— When only a, exists 
What will not raise a, . 



d43 



RETAINER. 
Rbtaineb— Effect of a party neglecting to appear after senring notice of. 



143 



REVISION. 

RsYiSiGir — As to matters sabject to, in the Court ef Errors 
What matters are not sabject to, . 



58 
59 



REVOCATION. 

RsfOCATioi^^-When an aarignment cannot be, . 
When the authority of a iactor Is, . 
As to the, of a power of attorney 



90 

106, 108 

231 



RIVERS AND RIPRARIAN RIGHTS. 

Bivus AND RiFBARiAir RiQHTS — As to the Riprarian rights of the beds 
streams and navigable rivers . ' . . 

JffhaX constltntes a river a public thoroughfare 



of 



S43 
843 



RULE. 

SnziB-^xceptions to, as to an award • . • 

A, of cpmmerci^ law as to what constitutes due diligent . 
General, as to representation of material facts . • 

-As to, of interpretation of written instruments , 

, as to retom of property in trover . , 

The> «s toon action ishepe the interest is several • 

General, as to where a material &ct is pot in issue by the laisiRCf 

•Wliat is theses t» the ponstraotion of statute • . 

, as to endorsement on a note secured by mortgage • 

What is the, as to granting a new trial 
General, as to contracts payable generally . . 

The, as to wheue notice of protest nxust be oe^t • 

20 
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S5.i37 

51 

54 

57-59 
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137,. 163 
178 
198 
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306 SALE — SEA.L— SECURITY — ^SEDTJCTIOlSr. 

SALE. 

JIale — When a, becomes absolute and the pioperty is m the buyer • I, 9 

When it is the duty of an administrator to adjourn the, . 4 

Right of factor to whom goods are consigned for, . . .50 

As to damage sustained by a, contrary to orders . 51 

As to title of property purchased at a treasurer's, . . 62 

Effect of a on execution after return day . . • . 97 

When a factor must disclose the faci of a, . • . 104 

When the price of goods may be recovered on a contract of, . 108 

As to a, of property by an infant . . . .130-136 

As to right of mortgagee in a, of property mortgaged . . 191 
As to a, of property of a partner not signing bond on which, is made . S22 

When the power of an attorney authorizing a, is revoked . 231 

As to a, passing the property without delivery . .• 242, 243, 

As to a, of land by sheriiTunder execulflbn . . * . 244 

As to a conveyance of land in trust with a power of, . . 253 



SEAL. 

Seal — As to anthority of agent to bind his principal under, . . 5 

Effect of an award of arbitrators on a submission under, 21, 22^ 27> 28 

What the, of a corporation is iTtma/acie evidence of . . 61 

As to transcript of record being verified by, of ooort . . 194 

As to a writ without the, of the court ... t 256 



: . • SECURITY. 

^fiscuBiTT— A mortgage for the, of payment of an annuity . 22 
As to a contract which is void for fraud being allowed to stand as, for 

advances • 51, 52 

As to a note and deed of trust as, for a debt to defunct corporation ., 60 

Liability of a party appealing to give, for condemnation money . 65 

A reconveyance of land as, for support . . . ' . -: • -84 

' Applicant for injnnciion to give bond and, . . . . 136 

As 10 a iien upon lands as, for goods . * .176 

E0ect of endorsement of notes, by mortgage . . • . '178-190 

Asio the assignment of a debt, by mortgage . . 191-194 
• As to bills of exchange pledged by an agent as, for money borrowed 231-233 

Effi^st of^ given for a nsurioas loan . . ' . ' 253 

Lien oi vendor of ^eal estate when no, is taken for payment . 254-255 

SEDUCTION. 

%DUCTi(Uff*— la what respect only an action for, can be maintained • • 2^ 



fiaOZUBB— SEWTENCF,— SEEVICESrHSET OFF, ETC. 



867 



SEIZURE. 

^iCEinis— As to right of creditors to, property of bankmpt 
As tp, of goods by mistake 
Declarations of officer wheiii is made 
Indictment for forcible tresspass in> property . 
On what the lawfulness of a, depends . 



30 

58 

215, 216 

215 

2ie 



SENTENCE. 

Sjertekce — E^ct of a, for a term of time and until the costs are paid 
Appeal from a, of death 



63 
195 



SERVICES. 

SEBVicsa-^Liability on a promise for a conditional fee to attorney for, 
Efiecf of a contract for part profit as compensation for. 
As to compensation for, being established by cnston^ 
As to claiming compensation for, in the house of a parent 



53 
113 
221 



SET OFF.. 

Sbt Off — As to setting off two jil^gments against each other 
What a defendant might, against the principal debt . 
As to the right to, money paid on account of usury 
When the right to, to a promissory note is waived 



152 

155 

155, 156 

239 



. SETTLEMENT. 

SsTTLEMENT-*As to, of an account with sheriff in discharge of execution . 98 , 99 

What ought not to be involved in the, of an administrator's accounts 106 

As to assumpsit after a, for an item omitted by mistake . 123 

'Ef!ect«of a, after marriage on a wife pursuant to agreement 169-174 

■ « . . I 

SHERIFF. " ' 

8BEBIFF — ^Levy of execution by, after division of county . . 19> PO 

As-to a, being made a trespasser by matter subsequent . 32 

^ As to a settlement on execution with the, . . . 98, 99 

What return of service of a writ by, was uncertain . 224, 225 

^As to, being the prope^r officer to direct a. writ to . ■ . 225-228f 

{Ifiect of a sale of personal property by a, without it being present . 243 

As to the right ef^ to resell land he has once sold . . 244 



SIGNATURE. 

BiBUf ATUSE — ^When a demurrer may be treated as without* and a nullity . . 84 

Effect of a writing on a note under the, . . 909,210 

Efiect of an omission of an initial letter in a, 159 



308 fitAW)E& — SOLICrrOB — ^special— «PfiCIFIC> BTC. 

SLANDER.' 

I 

Blavdxr—'Ab to threats of prosecntion for, . • 

Ab to granting a new trial in an action for». . 

« 

SOLICITOR. 

SoucrroK— .When a, is privileged from arrest . 
Lien of, after the death of his client 
Ab to a demurrer filed and signed by a, who does not appear 

SPECIAL. 

Sfecial — When the owner of goods must bring a, action on the case . 
As to carriers exempting themselves from liability by, contract 
As to the sheriff l>eing a, agent appointed by law 
As to general and, assets ... 

As to a mere, and local custom . • 

Right of parties to make a, contract '', . • 

Efiect of a, plea to the equity of a bill 



844 



II 
20 

84 



40,42 

43 

99 

106-106 

113 

114 

143 



SPECIFIC. 

S^£(SFib— When Chancery will decree^ performance of an award • 
As to the disposition of bills for the, performance of contracts 
As to a note payable in, property 
As to the sale of, chattels passing the property 
As to equity decreeing, perfonnance of contracts . 
Am to the, lieti of a warehouseman 



21-38 
25 
214 
248 
244 
255 



STATE COURTS. 
State Coitrts — As to the jurisdiction of, 

STATUTE OF FRAUDS. 



. (i3» 



» fhrATUTB OF Frauds — ^As to contracts which are not a groond of action under 

the, . .27 

What could not under the, create a trustee . . lib 

ikffect of the, in relation to ante-nuptial agreements . 171-173 

STATUTE OF LIMITATIONS, 

Atatdtb of LnoTATiONS — When the, begins to ran on a promise without de* 

signating time ..... 11 

As to ahredft endorsed on a note by holder after it is barred by Q»f IflOl 

When tne, begins to run on a note payable in annual payments . 161 

* What forms a new point from which the, will begin to ran . . . 161 



STBAK SNeiNB— ^TOCKHOLDBRS — ^STOLBN PROFSBTT, BTC. 



ao9 



Statute of Limitations — Effect of part payment before the bar of the, attaches 161 
As to a new promise being relied on in an answer to a plea of^ . 161 

An action on a note where the, was pleaded . 1$1-'166 

STEAM ENGINE. 
8tram Emoisi— Right of protection from the negligent acts of persons passing 



STOCKHOLDERS. 

0TOCKBDLDEB9— As to right of, to recover debts after disBohitiicHi of coiporation 61 

As to an iiijiinetion being i^taed on behalf of a, . 138 



STOMJN PROPERTY. 

Stolen Profbbtt— Indictment for receiving, knowing it to be sneh 
New trial granted ip one conHcted of receiving. 



129 

198-205 



STOPPAGE IN TRANSITU. 
Stotfaqe in Transttit — ^What deprives the original owners of the right of. 



35 



SUBMISSION. 

SmnossiON— Ejflfeot of a, under seal concerning the title to land 
Jniisdictionofafbitrators made under a general; .• 
What a, was intended to embrace 
What may be embiaced in a, •. 



21 
32 
24 

24-2'6 



SUCCESSION. 

ScocBssioN — ^Riglit of one who manages the business of a, under agreement 10, 11 

As to the pi^sumptionof survivorship giving rise to, . . 86 

As to a sale by the heir of the, of all the property of the,. . 216-221 



SURETY. 

Bubett — ^Afl to conditions of a contract of suretyship 
Right of a, who pays the debt of the principal 
As to a mortgage for indemnity and reimbursement of. 
When, would be compelled to assign a mortgage 
As to subrogation of, to the rights of creditor 
' Ri^t of, to be saved from loss . 

When, cannct be looked to for eontribution 



90 
180 
181 
181 
182 
184 
233*235 
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TENSBB — TKSTIKONY — TSSTATOS — THRSA.TSj fiTO. 



TENDER. 

TiHBBft— Effect of the, of the notes oi a bAnk 

Right of defendant in trover to, the property 
As to a, on a note payable in specific property 
When and how a, most be pleaded 



28 

54U59 

S35-239 

251 



TESTATOR. 

Tbtatoh — ^Legacy bequeathed by a. 

Bequest of residuary estate by a, to acci^ulate for ten yean 

Ab to the discretion given to the trustees by will of. 

As to a will being established although not written or signed by» 



158 

158-159 

253 

256 



TESTIMONY. 

TiSTiifONT — When the, of one witness is sufficient . . . 96 

As to receiving, to prove usury. . # . • . . 109-114 

Ab to parol, to vary the terms of payment of a note • . 130 

As to inflience affecting the credit to be given to the, of a witnea 255 



THREATS. 

Tbuats— As to, to operate on the fears of a timid man^ 
As to proof of, of others on a trial for mnrder 



> 16-19 
194-197 



TITLE. 

■ 

TncLS — ^As to the law raising a promise in favqr of a legal, 
Ab to Bolicitoi^s lien on, deeds borrowed 
Effect of an award made concerning the, of lands . 

When the legal, acquired subsequently vests in the grantee 
As to the, of the holder of a negotiable note being questioned , 
' What necessary in an endorsement to pass the. 
When a sale of real estate passes no, . '. 

When presumption may be destroyed by proof of, 
Ab to %, as tenant in common . * 

When a sale under execution passes no. 



21-28 
53 
66 
90 
97 
123 
135 
29 



YHiat sufficient evidence of, to enable the purchaser to maintain an action 241 



TRANSFER. 

TiAH3FER— As to the fraudulent, of a note by attorney , 
Effect of the, of a mortgage obtained by duress 
Eflect of a promise by endorser at the time of the. 
As to the, of a mortgage without recourse . 



6 

18 

91 

178-190 



TRESPASS — TRIAL — ^TROVER — ^TRUST — ^tfSAGE. 



IT 

811 



Tbansfeb — ^Effect of a memorandum on a note at the time of the^ 
Efiect of the, of a note after maturity . • 

As to the, of a promissory note in pledge 
As to an actios on a ^ote, by delivery 



214 
215 

239 



TRESPASS. 

ft 

Tb£8spass — Right of defendant in trover or, to return property . . 57, 58 

Responsibility of one for committing a, after a legal entry into a house 126, 128 

As to an officer being guilty of, in seizing . • . . . 215 

As to for cutting line trees • . - . 252 



TRIAL, 

Trial — ^Bill of discovery in aid of a, at law 

As to costs where a, was rendered abortive by misconduct of jorore 

Necessity of prisoners being present at. 

Discretion of Court on' a, where a juror is taken sick 

When the Supreme Court wil^ grant a new, in criminal cases 

A, of one indicted as accessory in the crime of murder 

• . TROVER. 

TROVES->-When, will lie against a carrier for goods lost . . 

As to recovery in, for avcarriage borrowed and damaged 
What no defence to an action in* . < • 

When an infant is liable in, . . • 

An action of, for a.watch . . ' . 



34 

62 

d2 

156 

• 198 

194-197 



, , 40-43 

. 54-59 

120 

121, 123 

121-123 



TRUST. 

Trust — Responsibility of an agent who assists in a breach of. 
As to a deed of, executed to a defunct corporation . 
Wl^at an agreement in the nature of a declaratioB o^ 
What is, estate • • 

As to a mortgage creating a, , • 

definition of a deed o^ . . • 

Where only a Ksulting, exists • • 

Suit against- trustees for administratioi^of, . 



39 

60,61 

89 

106^108 

178 

191 

242 

252 



USAGE. 

UfAffE— Right of bank to establish by, a mode of giving notice 
Whatnot proof of the, of tracl^ 
What the, of trade will allow a factor to do 
Ab to general and particular customs or, . . 



29 

100 
104,105 « 
109*114 



812 



USURIOUS — ^VABIAWCB — VARIATION— •yBK»iaB> KTC. 



USURIOUS. 



U8iniou9-*-A8 to a, contract being made available to eilb^ pvtjf 
^ As to potes given for indulgence being. 
As to sabseqnent securities given for a, loan 
What transactions held to be, . • 



53 

153-156 

253 

353 



VARIANCE. 
Vabiahcs— As to, between pleadings being material 

^ VARIATION. 

ViBiATioir — ESkct of any substantial, from the terms of a oontntet 



163 



314 



VENDEE. 

VnznEB — ^What places the, in the sitoation in which the heir stood 
• Eflfect of a contract between vendor and, , 
Lien of vendor against, for the purchase money 



317-931 
343 
355 



VENDOR. 

Vbrdpb— As to a bill in Equity to enforce, lien ^ 
A skle of the rights of, to ^ succossion 
When a sale is valid against the creditors of, 
What not necessarily a notice as between, and pnrehaBer 
As to notice of interest between, and vendee 



34 

381,338 

343 

354 

* 354 



VENUE. 



VxRUB-^What no ground for changing the. 



35& 



VERDICT. 



xo prisoner being present when the, is returned 



64 

lOB 

134-128 

Am to new trial where the evident^ was not flofiicieikt lo wuraot the* 198-305 
As to a, sabject to the opinion of the Court . , . 313 



When a, and judgment on the facts are conclusive 
Motion to set aside a. 



WAIVER. 

WAimr— What a»iif endoner's right to require proof of demand and notict 
When defences not made in the pleadings are considered w, .« 
<1^en endqisers had, a legal demand and notice . * 
. As to fiicts which show no, of rights 



91 
178 
305 

308 



WAREHOtrSfiUkTAN. 
WAaMBOOssMAS^AB to the lien of a, on aH the goods reeeired by him 



*81» 



ftSS 



WIFE. 

• 

to alimony being decreed against a fanaband fer the support of his, 11 

As to a, taking her right by surviTorship^ . . .118 

Asia the iiltertett>f ft husband in the freehold estate of his, . 116 

As to a bond received in trost by the husband for his, - * . . ISO- 

Aangnment of the vested right of the, by the husband . 120 

What entities the husband to the rents and profits of the hinds & deceased, 133 
When the property of the, will be presumed to belong to the husband £23 

Asto-ftlteoiiybeiagdeepesd toa,withoata diviDfite - . 149 

When a oonveyanoe to the, was held good against husbaad'a cnditon 169-173 



WILL. 

Will — ^A, and codicil to be construed together as one instroment . • 15 

As to a, made by a lunatic . 47, 48 

As to discretion given to trustees by the, of the testator • . 5^ 

Efiect of provisions in a, . . ... 256 
When a, of personal property will be established although not writtei^ 

or signed by the testator .... 256 



WITNESS. 

I 
Wimsss — As to exemption of, from arrest while attending Court 

As to the intereA of a, not subject of revision 

A clerk of a corporation being competent as a, to verify its books 

When the endorser on a note is a competent, . . . 

When a single, for complainant will authori2e a decree 

One, sufficient against an answer 

Who is a competent, in an action on a note transfisrred by delivery 

As to reputation of material. 

What a, has heard poat litum motum not evidence 



12-15 

58-59 

61 

66 

92,96 

92,96 

23d 

255 

256 



WRITING. 

« 

Waimio — ^As io an agent binding his principal by, under seal . > 5 

How the intention of the parties to a contract in, may be ascertained 51 

Necessity of the delivery of a deed or other, . 81, 83 

When a pr(Hnise is required to be in, •. . - . 163 

An agreement to be valid must be in, . W 178 

When newly discovered evidence need not be in, 198 

Effect of a, on a note under the signature . . 909^11 



«14> 



VBII or JEBSOB— -WSnTEIt CONTHiiCT, BIO. 

I 

WRIT OF ERROR. 



WkiT OF EsROBr—What afSbrds no ground for a. 

When a, will not lie to review the actions of a Gonrt • 
As to a, upon a judgment in favor of a defunct corporation 



45 

153 
S56 -^ 



WRITTEN CONTRACT. 

Wbittev ComrRAcir-AB to parol evidence being received to vary the mean- 
ing of a« • • • « •, • 



133 



WRITTEN INSTRUMENTS. . 

WBimv iRSTRUHEnTS— Rule by which the intention of parties to 8«iii»y be 

ascertained • • • • • . • 54 

As to the poaseasion of a, • • • • B9 

As to the right of Court in construing a, • - • • • 17Q» 157 
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